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PURCHASE AGREEMENT 
 

This Purchase Agreement (together with any agreements and schedules attached 
hereto, the “Agreement”) is entered into on August 4, 2003 by and between NextWave Telecom 
Inc., a Delaware corporation (“NextWave Telecom”), NextWave Personal Communications Inc., 
a Delaware corporation and wholly owned subsidiary of NextWave Telecom (“NextWave 
Personal Communications”), NextWave Partners Inc., a Delaware corporation and wholly owned 
subsidiary of NextWave Telecom (“NextWave Partners”), NextWave Power Partners Inc., a 
Delaware corporation and wholly owned subsidiary of NextWave Partners (“NextWave Power 
Partners,” and together with NextWave Telecom, NextWave Personal Communications and 
NextWave Partners, “Sellers”), and Cingular Wireless LLC, a Delaware limited liability 
company (“Buyer”). 

WHEREAS, each of the Sellers has commenced a case (collectively, the “Chapter 
11 Cases”) under Chapter 11 of the Bankruptcy Code in the United States Bankruptcy Court for 
the Southern District of New York (the “Bankruptcy Court”) (such Chapter 11 Cases are being 
jointly administered under case number 98-B 21529(ASH)); 

WHEREAS, Sellers have been granted authorizations by the FCC to construct 
and operate broadband PCS systems on the frequencies and in the BTAs as described on the 
attached Exhibit A (collectively, the “Licenses”); and 

WHEREAS, Sellers wish to sell the Licenses to Buyer, and Buyer wishes to 
purchase the Licenses from Sellers, in the manner and subject to the terms and conditions set 
forth in this Agreement and pursuant to Section 363 of the Bankruptcy Code. 

NOW, THEREFORE, in consideration of the mutual covenants herein and other 
good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, 
the parties hereto, each intending to be legally bound, do hereby agree as follows: 

ARTICLE I. 
PURCHASE AND SALE 

1.1 Purchase and Sale.  On the Closing Date, and upon the terms and 
conditions set forth herein and subject to the approval of the Bankruptcy Court pursuant to 
Section 363 of the Bankruptcy Code, Sellers shall sell, transfer, convey, assign, and deliver to 
Buyer, and Buyer shall purchase and accept from Sellers, all of Sellers’ right and interest in and 
to the Licenses, free and clear of all Encumbrances. 

1.2 Purchase Price Payable at Closing.   

(a) The aggregate purchase price (the “Purchase Price”) for the Licenses shall 
be One Billion Four Hundred Million Dollars ($1,400,000,000.00).  At the Closing, in exchange 
for the Licenses, Buyer shall (i) pay or deliver to Sellers, by wire transfer in immediately 
available funds (to an account which shall be designated in writing at least five (5) business days 
prior to Closing by Sellers), the Purchase Price, reduced by (a) the Indemnity Escrow Amount 
and (b) the FCC Direct Payment, (ii) deliver the Indemnity Escrow Amount to the Escrow Agent 
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to be held in escrow and administered in accordance with the terms of the Escrow Agreement 
and (iii) deliver, on behalf of the Sellers, the FCC Direct Payment to the United States Treasury.  
The payments made by Buyer pursuant to, and in the manner required by, this Section 1.2(a) 
shall constitute payment in full by Buyer to all of the Sellers. 

(b) At or before the Closing, the parties shall make a good faith allocation of 
the Purchase Price.  After the Closing, the parties shall make consistent use of such allocation, 
fair market value and useful lives for all tax purposes and in all filings, declarations and reports 
with the IRS in respect thereof, including the reports required to be filed under Section 1060 of 
the Internal Revenue Code, if any. 

1.3 Excluded Liabilities.  Buyer shall not assume, or otherwise be responsible 
for any liabilities, obligations, taxes or indebtedness of Sellers or any of their Affiliates 
(including, without limitation, any such liabilities, obligations, taxes or indebtedness related to 
the Licenses), whether direct or indirect, liquidated or unliquidated, known or unknown, whether 
accrued, absolute, contingent, matured, unmatured or otherwise, and whether arising out of 
occurrences prior to, at or after the Closing (collectively, the “Excluded Liabilities”).  Without 
limiting the generality of the foregoing, all of Sellers’ cost sharing obligations to other PCS 
licensees (or to microwave incumbents) relating to its operations prior to the Closing and all of 
Sellers’ relocation obligations triggered by its operations prior to the Closing (each such liability 
a “Microwave Relocation Liability” and, collectively, the “Microwave Relocation Liabilities”) 
shall remain Sellers’ obligation and responsibility and shall not be assumed by or otherwise 
become the responsibility of Buyer, even if such costs and obligations are not brought to the 
attention of either Sellers or Buyer until after the Closing.  Allowed claims for payment of 
Microwave Relocation Liabilities arising prior to the Closing shall be treated as administrative 
expenses in the Sellers’ Chapter 11 Cases, entitled to priority of payment with other 
administrative expenses pursuant to Section 503(b) of the Bankruptcy Code and shall be paid, to 
the extent and in the amount of the liability, as determined by agreement of the Sellers or by 
Final Order of the Bankruptcy Court, pursuant to (x) the plan of reorganization of the Sellers as 
confirmed by Final Order of the Bankruptcy Court or (y) at the Sellers’ option, otherwise 
pursuant to Final Order of the Bankruptcy Court.  From and after the Closing, the Sellers shall 
maintain an adequate reserve for payment of administrative expenses, including, but not limited 
to, Microwave Relocation Liabilities.  Notwithstanding any provision of this Agreement to the 
contrary, the Sellers, and each of them, and all parties in interest in the Sellers’ Chapter 11 Cases 
shall have the right to object to any and all claims for payment of Microwave Relocation 
Liabilities, and the Bankruptcy Court shall retain jurisdiction to consider and determine the 
allowance of such claims. 

ARTICLE II. 
CLOSING 

2.1 Closing.  The closing of the transfer of the Licenses  (the “Closing”) shall 
occur at the offices of Buyer at 10:00 A.M., local time, on a date to be specified by Buyer to 
Sellers, which closing date will not be more than ten (10) business days after the fulfillment or 
waiver of the parties’ respective conditions to closing set forth in Articles VII and VIII, or such 
other time and place as the parties may agree (such date, the “Closing Date”).   
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2.2 Closing Deliveries of Buyer.  Subject to fulfillment or waiver of the 
conditions set forth in Article VII, at the Closing, Buyer shall deliver all of the following: 

(a) Immediately available funds in the manner described in Section 1.2 in 
accordance with the payment instructions to be provided by Sellers and the Escrow Agent to 
Buyer prior to the Closing;  

(b) A certificate of the secretary or assistant secretary of Buyer, dated as of 
the Closing Date, as to the action by the manager of Buyer authorizing the execution, delivery 
and performance of this Agreement and the transactions contemplated hereby; 

(c) A certificate of an officer of Buyer, dated the Closing Date, certifying that 
as of such Closing Date, (i) each representation and warranty of Buyer contained in this 
Agreement is true and correct in all material respects and (ii) Buyer has complied in all material 
respects with all of its covenants, agreements and obligations under this Agreement; 

(d) A bill of sale transferring the Licenses to Buyer, in the form set forth on 
Exhibit C attached hereto, duly executed by Buyer; and 

(e) The Escrow Agreement duly executed by Buyer. 

2.3 Closing Deliveries of Sellers.  Subject to fulfillment or waiver of the 
conditions set forth in Article VIII, at the Closing, each of the Sellers shall deliver all of the 
following: 

(a) A certificate of an officer of each of the Sellers, dated the Closing Date, 
certifying that as of such Closing Date, (i) each representation and warranty of such Seller 
contained in Sections 3.3(c), 3.4, 3.5, 3.6, 3.8, 3.9 and 3.10 of this Agreement is true and correct, 
(ii) each other representation and warranty of such Seller contained in this Agreement is true and 
correct in all material respects and (iii) such Seller has complied in all material respects with all 
of its covenants, agreements and obligations under this Agreement; 

(b) A certificate of the secretary of each of the Sellers, dated as of the Closing 
Date, as to the resolutions of the Board of Directors of such Seller authorizing the execution, 
delivery and performance of this Agreement and the transactions contemplated hereby; 

(c) A bill of sale transferring the Licenses to Buyer, in the form set forth on 
Exhibit C attached hereto, duly executed by Sellers; 

(d) Opinions of Sellers’ legal counsel, dated as of the Closing Date, covering 
the matters set forth on Exhibit D attached hereto; and 

(e) The Escrow Agreement duly executed by Sellers. 

ARTICLE III. 
REPRESENTATIONS AND WARRANTIES OF SELLERS  

Sellers hereby jointly and severally represent and warrant to Buyer as follows: 
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3.1 Organization of Sellers.  Each of the Sellers is a corporation duly 
organized, validly existing and in good standing under the laws of the State of Delaware.   Each 
of the Sellers is duly qualified and in good standing as a foreign corporation in each of the 
jurisdictions where such qualification is required by law, except for the failure of which would 
not impair or otherwise affect Buyer’s interest in and right to control and operate the Licenses 
free and clear of Encumbrances or would not be reasonably likely to materially delay or 
materially impair Sellers’ ability to consummate the transactions contemplated by this 
Agreement.        

3.2 Authority of Sellers; Enforceability.   

(a) Subject to the limitations imposed on each Seller as a result of having 
filed a petition for relief under the Bankruptcy Code, each of the Sellers has the full corporate 
power and authority to own its Licenses.  Subject to the Sale Order and the Bidding Procedures 
Order becoming Final Orders, each of the Sellers has the full corporate power and authority to 
execute, deliver and perform this Agreement and any agreement, document or instrument 
executed and delivered pursuant to this Agreement or in connection with this Agreement.  The 
execution, delivery and performance of this Agreement and any agreement, document or 
instrument executed and delivered pursuant to this Agreement or in connection with this 
Agreement by each of the Sellers has been duly authorized and approved by all necessary 
corporate action of such Seller.  The execution, delivery and performance of this Agreement and 
consummation of the transactions contemplated hereby do not require any approval or consent of 
the holders of capital stock of any of the Sellers. 

(b) Subject to the Sale Order and the Bidding Procedures Order becoming 
Final Orders, this Agreement is the legal, valid and binding obligation of each of the Sellers, 
enforceable against each of them in accordance with its terms. 

3.3 No Conflicts.  Subject to the Sale Order, the Bidding Procedures Order 
and the FCC Consent becoming Final Orders and the HSR Approval, neither the execution and 
delivery of this Agreement nor the consummation of any of the transactions contemplated hereby 
nor compliance with or fulfillment of the terms, conditions and provisions hereof will: 

(a) Violate or conflict with, result in a breach of the terms, conditions or 
provisions of, or constitute a default, an event of default or an event creating rights of 
acceleration, termination, modification or cancellation or a loss of rights under, or require any 
notice to, authorization or approval of, filing with or consent under: (1) the certificate of 
incorporation or bylaws of any of the Sellers; (2) any note, indenture, instrument, agreement, 
mortgage, lease, license, franchise, permit or other authorization, right, restriction or obligation 
to which any of the Sellers is a party or any of its properties is subject or by which any of the 
Sellers is bound; (3) any Court Order to which any of the Sellers is a party or by which it is 
bound; or (4) any Requirements of Laws affecting any of the Sellers; 

(b) Require the approval, consent, authorization or act of, or the making by 
the Sellers of any declaration, filing or registration with any Person; or 
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(c) Result in the creation or imposition of any Encumbrance on any of the 
Licenses. 

3.4 The Licenses.   

(a) Each of the Sellers has all state, local and federal permits, licenses, 
franchises, variances, exemptions, orders, operating rights and other state, local and federal 
governmental authorizations, consents and approvals, if any, necessary to conduct their business 
as presently conducted, except for those the absence of which would not impair or otherwise 
affect Buyer’s interest in and right to control and operate the Licenses free and clear of 
Encumbrances or would not be reasonably likely to delay or impair Sellers’ ability to 
consummate the transactions contemplated by this Agreement. 

(b) Sellers have performed as of the date of this Agreement, and will have 
performed as of the Closing Date, all of their respective obligations required to have been 
performed under the Licenses as of such dates, except for the non-performance of which would 
not impair or otherwise affect Buyer’s interest in and right to control and operate the Licenses 
free and clear of Encumbrances or would not be reasonably likely to delay or impair Sellers’ 
ability to consummate the transactions contemplated by this Agreement.  No event has occurred 
or condition or state of facts exists which constitutes or, after notice or lapse of time or both, 
would constitute a breach or default under the Licenses which permits or, after notice or lapse of 
time or both, would permit revocation, cancellation, suspension or adverse modification of the 
Licenses, or which might adversely affect the rights of Sellers under the Licenses, except for the 
occurrence of which would not impair or otherwise affect Buyer’s interest in and right to control 
and operate the Licenses free and clear of Encumbrances or would not be reasonably likely to 
delay or impair Sellers’ ability to consummate the transactions contemplated by this Agreement.  
Except as set forth in Schedule 3.4(c), the Licenses are valid and in full force and effect and have 
been granted by the FCC by Final Order.  Subject to the Sale Order, the Bidding Procedures 
Order and the FCC Consent becoming Final Orders and HSR Approval, the Licenses may be 
assigned and transferred to Buyer in accordance with this Agreement and will continue in full 
force and effect thereafter without the consent, approval, or act of, or the making of any filing 
with, any Governmental Body.  The Licenses (i) were granted on the grant dates specified on 
Exhibit A and (ii) expire on the expiration dates specified on Exhibit A.   

(c) Except for the Chapter 11 Cases and except as set forth on Schedule 
3.4(c), (i) there are no judicial or administrative claims, actions, suits, demands, proceedings or 
investigations pending or, to the knowledge of the Sellers, threatened against any of the Sellers 
or any Affiliate thereof relating to any of the Licenses in, before or by any court or 
Governmental Body, (ii) there is no judgment, decree or injunction outstanding against any of 
the Sellers or any Affiliate thereof relating to or involving the Licenses, (iii) there is no rule or 
order outstanding against any of the Sellers or any Affiliate thereof relating to or involving the 
Licenses that would impair or otherwise affect Buyer’s interest in and right to control and 
operate the Licenses free and clear of Encumbrances or that would create any Encumbrances that 
would not be released pursuant to the Sale Order and (iv) there are no unsatisfied judgments 
against any of the Sellers or any Affiliate thereof with respect to the Licenses.    
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(d) Except as set forth in Schedule 3.4(c), each of the Sellers is qualified 
under the FCC’s rules and the Communications Act to hold and convey the Licenses held by it, 
and has been so qualified continuously since the filing of the applicable FCC Form 175 
application to participate in bidding on the right to use the frequencies encompassed by each of 
the Licenses.   Except as set forth in Schedule 3.4(c), to the knowledge of Sellers, there are no 
facts or circumstances relating to the FCC qualifications of Sellers or any of their Affiliates that 
would prevent or materially delay the FCC’s grant of any FCC Form 603 (or other appropriate 
form) application under FCC rules and the Communications Act. 

(e) Each of the Sellers has submitted to the FCC, on Form 601, a timely 
notification of its satisfaction of the five-year construction benchmark applicable to each of the 
Licenses held by it as mandated by 47 C.F.R. § 24.203.  The factual assertions of the Sellers in 
each Form 601 are true and correct in all material respects.  The file number and grant date for 
each applicable benchmark notification is specified on Exhibit A. 

3.5 Interests in Licenses.  Except as described on Schedule 3.5, each of the 
Sellers validly holds and has the right to control and operate its Licenses, free and clear of all 
Encumbrances.  Notwithstanding anything to the contrary in this Agreement, upon delivery to 
Buyer on the Closing Date, subject to the Sale Order and the FCC Consent having become Final 
Orders, Buyer will validly hold and have the right to control and operate the Licenses, free and 
clear of all Encumbrances.  There are no obligations under 47 C.F.R. § 1.2111(d), 47 C.F.R. § 
24.714 or otherwise, to repay to the U.S. Government or any other party bidding credits utilized 
by Sellers in connection with the auctions in which the right to use the frequencies encompassed 
by the Licenses was awarded that are not satisfied by the FCC Direct Payment. 

3.6 No Violation, Litigation or Regulatory Action.  Sellers have complied in 
all material respects with all Requirements of Law applicable to the Licenses.  As of the date 
hereof, Sellers have made all regulatory filings required, and paid all fees and assessments 
imposed, with respect to the Licenses by any Governmental Body, and all such filings and the 
calculation of such fees, are accurate in all material respects.  Except as set forth in Schedule 
3.4(c), there is no investigation, claim, action, suit or other proceeding pending or, to the best 
knowledge of the Sellers, threatened against any of the Sellers, relating to any of the Sellers or 
the Licenses which, if adversely determined, would result in the revocation, cancellation, 
suspension or adverse modification of the Licenses, nor are any of the Sellers aware of any 
reasonable basis for any such investigation, claim, action, suit or proceeding. 

3.7 No Finder.  Except for UBS Investment Bank (formerly UBS Warburg 
LLC), to which any and all obligations relating to the transfer of the Licenses hereunder will be 
satisfied solely by the Sellers, no broker or finder has acted on behalf of the Sellers in connection 
with the transactions contemplated hereby. 

3.8 Litigation.  Except as set forth in Schedule 3.4(c), there is no action, 
claim, demand, suit, proceeding, arbitration, grievance, citation, summons, subpoena, inquiry or 
investigation of any nature, civil or criminal, regulatory or otherwise, in law or in equity, 
pending or, to the knowledge of the Sellers, threatened against or relating to the Sellers or the 
Licenses which seeks to enjoin or rescind the transactions contemplated by this Agreement or 
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otherwise prevent Sellers from complying with the terms and provisions of this Agreement or 
which could result in a Material Adverse Change. 

3.9 Bankruptcy Filings.  As of the date of this Agreement, there are no 
motions pending, and the Sellers are not aware of any intention of a third party to file a motion, 
to convert or dismiss the Chapter 11 Cases or to appoint a trustee.  As of the Closing Date, there 
shall be no motion pending, and the Sellers shall not be aware of any intention of a third party to 
file a motion, to convert or dismiss the Chapter 11 Cases or to appoint a trustee which would 
result in a cancellation or repudiation of this Agreement or the transactions contemplated hereby.  
There are no motions pending or orders of the Bankruptcy Court in effect that would prevent 
Sellers from complying with the terms of this Agreement. 

3.10 Investment Company.  None of the Sellers is, nor after consummation of 
the transactions contemplated by this Agreement will be, an investment company, unit 
investment trust or face-amount certificate company under the Investment Company Act of 
1940, as amended, or subject to regulation under such Act, or controlled by an investment 
company, unit investment trust or face-amount certificate company under such Act. 

3.11 Other Representations and Warranties.  Except for the representations and 
warranties set forth in this Agreement and the certificates delivered at Closing pursuant to 
Article II, no Seller is making any other representations or warranties concerning the Licenses or 
the Sellers. 

ARTICLE IV. 
REPRESENTATIONS AND WARRANTIES OF BUYER 

Buyer hereby represents and warrants to Sellers as follows: 

4.1 Organization of Buyer.  Buyer is a limited liability company, duly 
organized, validly existing and in good standing under the laws of the State of Delaware. 

4.2 Authority of Buyer; Enforceability. 

(a) Buyer has the full limited liability company power and authority to 
execute, deliver and perform this Agreement and any agreement, document or instrument 
executed and delivered pursuant to this Agreement or in connection with this Agreement.  The 
execution, delivery and performance of this Agreement and any agreement, document or 
instrument executed and delivered pursuant to this Agreement or in connection with this 
Agreement by Buyer have been duly authorized and approved by all necessary limited liability 
company actions on the part of Buyer.   

(b) This Agreement is the legal, valid and binding agreement of Buyer, 
enforceable against Buyer in accordance with its terms, except for the effect thereon of any 
applicable bankruptcy, insolvency, reorganization, moratorium, and similar laws affecting the 
rights of creditors generally, and general principles of equity. 
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4.3 No Conflicts.  Subject to the Sale Order, the Bidding Procedures Order 
and the FCC Consent becoming Final Orders and the HSR Approval, neither the execution and 
delivery of this Agreement nor the consummation of any of the transactions contemplated hereby 
nor compliance with or fulfillment of the terms, conditions and provisions hereof will: 

(a) Violate or conflict with, result in a breach of the terms, conditions or 
provisions of, or constitute a default, an event of default or an event creating rights of 
acceleration, termination, modification or cancellation or a loss of rights under, or require any 
notice to, authorization or approval of, filing with or consent under: (1) the certificate of 
formation or operating agreement of Buyer; (2) any note, indenture, instrument, agreement, 
mortgage, lease, license, franchise, permit or other authorization, right, restriction or obligation 
to which Buyer is a party or any of its properties is subject or by which Buyer is bound, except 
for the occurrence of which would not be reasonably likely to materially delay or materially 
impair Buyer’s ability to consummate the transactions contemplated by this Agreement; (3) any 
Court Order to which Buyer is a party or by which it is bound; or (4) any Requirements of Laws 
affecting Buyer. 

(b) Require the approval, consent, authorization or act of, or the making by 
Buyer of any declaration, filing or registration with any Person (other than filings with the 
Securities and Exchange Commission). 

4.4 FCC Status.  (i) Each of Buyer and its Affiliates holds or controls all FCC 
licenses necessary to the lawful operation of its business and has the requisite FCC qualifications 
to hold or control such FCC licenses except as would not be reasonably likely to materially delay 
or materially impair Buyer’s ability to consummate the transactions contemplated by this 
Agreement, (ii) there is no pending or threatened application, petition, objection or other 
pleading with the FCC or other Governmental Body challenging the FCC qualifications of Buyer 
or any of its Affiliates to hold any of its FCC licenses, except for rule making or similar 
proceedings of general applicability to persons engaged in substantially the same business 
conducted by Buyer or any of its Affiliates and except as would not be reasonably likely to 
materially delay or materially impair Buyer’s ability to consummate the transactions 
contemplated by this Agreement, (iii) Buyer and its Affiliates are qualified under FCC rules and 
the Communications Act to hold or control the entities which will hold the Licenses to be held 
by Buyer or any person under common control with Buyer after the effective time of this 
Agreement, and (iv) to the knowledge of Buyer, there are no facts or circumstances relating to 
the FCC qualifications of Buyer or any of its Affiliates that would prevent or materially delay the 
FCC’s grant of any FCC Form 603 (or other appropriate form) application contemplated by this 
Agreement under FCC rules and the Communications Act. 

4.5 Buyer’s Financial Capability.  Buyer has the financial capability, 
including all financing, sufficient cash or cash equivalents and/or credit facilities, necessary to 
consummate the transactions contemplated in this Agreement and pay the Purchase Price. 

4.6 No Finder.  Except for Lehman Brothers Inc., to which any and all 
obligations relating to the transfer of the Licenses hereunder will be satisfied solely by Buyer, no 
broker or finder has acted on behalf of Buyer in connection with the transactions contemplated 
hereby. 



EXECUTION COPY 

 
RTA01/2140675v1 

DAL:412356.1 

9

4.7 Litigation.  There is no action, claim, demand, suit, proceeding, 
arbitration, grievance, citation, summons, subpoena, inquiry or investigation of any nature, civil 
or criminal, regulatory or otherwise, in law or in equity, pending or, to the knowledge of Buyer, 
threatened against or relating to Buyer which seeks to enjoin or rescind the transactions 
contemplated by this Agreement or otherwise prevent Buyer from complying with the terms and 
provisions of this Agreement. 

ARTICLE V. 
ACTION PRIOR TO THE CLOSING DATE 

5.1 Investigation by Buyer.  Sellers shall furnish to Buyer or its authorized 
representatives such information concerning the Licenses and Sellers as shall be reasonably 
requested, including all such information as shall be necessary to enable Buyer or its authorized 
representatives to verify the accuracy of the representations and warranties contained in this 
Agreement, to verify that the covenants of Sellers contained in this Agreement have been 
complied with and to determine whether the conditions set forth in Article VII have been 
satisfied.  No investigation made by Buyer or its authorized representatives hereunder shall 
affect the representations and warranties of Sellers hereunder.   

5.2 Investigation by Sellers.  Buyer shall furnish to Sellers or their authorized 
representatives such information concerning Buyer as shall be reasonably requested, including 
all such information as shall be necessary to enable Sellers or their authorized representatives to 
verify the accuracy of the representations and warranties contained in this Agreement, to verify 
that the covenants of Buyer contained in this Agreement have been complied with and to 
determine whether the conditions set forth in Article VIII have been satisfied.  No investigation 
made by Sellers or their authorized representatives hereunder shall affect the representations and 
warranties of Buyer hereunder.   

5.3 Preserve Accuracy of Representations and Warranties.  Each of the parties 
hereto shall refrain from taking any action that would render any representation or warranty of 
such party contained in this Agreement inaccurate in any material respect as of the Closing Date.  
Each party shall promptly notify the other in writing (a) of any action, suit, claim, proceeding or 
investigation that shall be instituted or threatened against such party to restrain, prohibit or 
otherwise challenge the legality of any transaction contemplated by this Agreement or (b) of any 
development causing a breach of any of the representations and warranties of such party in 
Articles III or IV above, as applicable.  No disclosure by any party pursuant to this Section 5.3, 
however, shall be deemed to amend or supplement this Agreement or any of its schedules or to 
prevent or cure any misrepresentation, breach of warranty or breach of covenant therein. 

5.4 Bankruptcy Court Order. 

(a) As soon as practicable, but in no event later than twenty-four (24) hours 
after the execution of this Agreement, Sellers shall each file with the Bankruptcy Court and serve 
upon all appropriate creditors and parties-in-interest (including all such creditors and parties-in-
interest as may be designated by Buyer), a motion in the form attached hereto as Exhibit G 
seeking (i) entry of the Bidding Procedures Order and (ii) entry of the Sale Order. 
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(b) Each of the Sellers shall use its best efforts to obtain the Bidding 
Procedures Order no later than August 29, 2003, and the Sale Order no later than October 17, 
2003, subject to its obligations to comply with any order of the Bankruptcy Court (including, but 
not limited to, Sellers’ right and ability to conduct an auction in accordance with the Bidding 
Procedures Order). 

(c) Each of the Sellers shall promptly make any filings and use its best efforts 
to obtain any and all other approvals and orders necessary or appropriate for consummation of 
the transactions contemplated hereby, subject to its obligations to comply with any order of the 
Bankruptcy Court. 

(d) In the event an appeal is taken, or a stay pending appeal is requested, from 
either the Bidding Procedures Order or the Sale Order, Sellers shall immediately notify Buyer of 
such appeal or stay request and shall provide to Buyer promptly a copy of the related notice of 
appeal or order of stay.  Sellers shall also provide Buyer with written notice of any motion or 
application filed in connection with any appeal from either of such orders.  Sellers and Buyer 
shall use their respective commercially reasonable best efforts to defend any such appeal. 

(e) From and after the date hereof, none of the Sellers shall take any action 
the effect of which would be, or fail to take any action the effect of which failure to act would 
be, to: (i) prevent or materially impede the vesting, upon the Closing Date, of the Licenses in 
Buyer free and clear of all Encumbrances; or (ii) result in the reversal, voiding, modification or 
staying of the Bidding Procedures Order or the Sale Order.  Subject to their obligations to 
comply with any order of the Bankruptcy Court (including, but not limited to, Sellers’ right and 
ability to conduct an auction in accordance with the Bidding Procedures Order), each of the 
Sellers agrees not to file, consent to be filed or support a plan of reorganization, or file any 
pleadings, with the Bankruptcy Court that would be inconsistent with the terms of this 
Agreement or would conflict with or diminish any of Buyer’s rights hereunder. 

(f) Buyer shall provide such cooperation and assistance as Sellers may 
reasonably request in order to enable Sellers to satisfy their obligations under this Section 5.4. 

5.5 Bankruptcy Filings.  

(a) From and after the date of this Agreement through the Closing Date, each 
of the Sellers shall deliver (or cause to be delivered) to Buyer copies of all pleadings, motions, 
notices, statements, schedules, applications, reports and other papers that are to be filed by 
Sellers in the Chapter 11 Cases that relate, in whole or in part, to this Agreement or Buyer, or its 
constituent members or its or their agents or representatives, within such time prior to the filing 
of such papers as may be reasonable under the circumstances before the filing of such papers. 

(b) Commencing with the filing of the Sale Motion and ending on the first to 
occur of the Closing or the termination of this Agreement, Buyer shall not take (i) any action in 
the Chapter 11 Cases, including but not limited to the filing of a plan of reorganization or offer 
to purchase any of Sellers’ assets without the prior written consent of Sellers (although nothing 
herein shall prevent Buyer from asserting its rights or fulfilling its obligations under this 
Agreement) or (ii) any actions nor file any pleadings, other than those specifically contemplated 
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by this Agreement, before any court or Governmental Body with respect to Sellers, the Licenses, 
or any of Sellers’ other assets or operations without the prior written consent of Sellers (although 
nothing herein shall prevent Buyer from asserting its rights or fulfilling its obligations under this 
Agreement). 

5.6 Competing Proposals.  

(a) Prior to entry of the Bidding Procedures Order, none of the Sellers shall 
directly or indirectly, through any officer, director, employee, advisor or otherwise, solicit any 
Competing Proposal or participate in any negotiations with respect thereto.  Following the entry 
of the Bidding Procedures Order and prior to entry of the Sale Order, the Sellers may not solicit 
any Competing Proposal, but may take all actions with respect to Competing Proposals 
according to the procedures set forth in the Bidding Procedures Order.  Following the entry of 
the Sale Order, none of the Sellers shall directly or indirectly, through any officer, director, 
employee, advisor or otherwise, solicit any Competing Proposal or participate in any 
negotiations with respect thereto. 

(b) From and after the date of this Agreement, Sellers shall keep Buyer 
informed of all Competing Proposals in accordance with the terms of the Bidding Procedures 
Order. 

5.7 Expense Reimbursement and Break-Up Fee.   

(a) Notwithstanding anything in this Agreement to the contrary, commencing 
on the entry of the Bidding Procedures Order, in addition to and cumulative of any rights and 
remedies of Buyer set forth in Section 10.1 hereof and subject to Section 5.7(d) hereof, Sellers 
agree, jointly and severally, to pay Buyer both the Expense Reimbursement and the Break-Up 
Fee in the event this Agreement is terminated: 

(i) by Buyer pursuant to Sections 10.1(d)(i) or 10.1(d)(ii); or 

(ii) by Sellers pursuant to Section 10.1(e)(i). 

(b) Notwithstanding anything in this Agreement to the contrary, commencing 
on the entry of the Bidding Procedures Order, in addition to and cumulative of any rights and 
remedies of Buyer set forth in Sections 5.7(c) and 10.1 hereof, Sellers agree, jointly and 
severally, to pay Buyer the Expense Reimbursement in the event this Agreement is terminated: 

(i) by Buyer pursuant to Sections 10.1(b), 10.1(c), 10.1(d)(iii), 
10.1(d)(v) or 10.1(d)(vii); or 

(ii) by Sellers pursuant to Sections 10.1(c), 10.1(e)(iii) or 10.1(e)(iv). 

(c) Notwithstanding anything in this Agreement to the contrary, commencing 
on the entry of the Bidding Procedures Order, in addition to and cumulative of any rights and 
remedies of Buyer set forth in Sections 5.7(b) and 10.1 hereof and subject to Section 5.7(d) 
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hereof, Sellers agree, jointly and severally, to pay Buyer a Break-Up Fee in the event this 
Agreement is terminated: 

(i) by Buyer pursuant to Section 10.1(b) due to a willful breach by 
any of the Sellers of any of the provisions of Articles I, II, V, VI, IX or XI of this Agreement; or 

(ii) by Buyer pursuant to Section 10.1(d)(iii); and 

with respect to clauses (i) or (ii) of this Section 5.7(c), any of the Sellers enters into any 
agreement (including submission of a plan of reorganization) contemplating a Competing 
Proposal within six months of such termination. 

(d) Expense Reimbursement payments pursuant to Sections 5.7(a) or 5.7(b) 
shall be paid by Sellers on the business day following termination of this Agreement by wire 
transfer of immediately available funds to an account designated by Buyer.  Break-Up Fee 
payments pursuant to Sections 5.7(a) or 5.7(c) shall be paid by Sellers on the business day 
following the first to occur of (i) the release to Sellers of any deposit made pursuant to the 
Bidding Procedures Order, (ii) consummation of an agreement contemplating a Competing 
Proposal or (iii) consummation of a plan of reorganization contemplating a Competing Proposal, 
by wire transfer of immediately available funds to an account designated by Buyer, provided that 
such Break-Up Fee payments shall be paid (y) solely out of the proceeds of such deposit or 
transaction or pursuant to such plan of reorganization and (z) net of any Expense Reimbursement 
payments actually made previously by Sellers to Buyer.  All payments required to be made 
pursuant to this Section 5.7 shall constitute an allowed administrative expense under Section 
503(b)(1) of the Bankruptcy Code, but shall be payable solely as set forth in the preceding 
clause. Upon any such payment of the Expense Reimbursement and the Break-Up Fee, each of 
the parties and their Affiliates shall be deemed fully released and discharged from any liability or 
obligation arising under or resulting from this Agreement (other than those provisions of this 
Agreement that survive termination as set forth in Section 10.2), and no party nor any of its 
Affiliates shall have any other remedy or cause of action under or in relation to this Agreement 
including, without limitation, for reimbursement of expenses incurred in connection with this 
Agreement and the transactions contemplated hereby. 

5.8 Consents of Third Parties; Governmental Approvals.   

(a) Consents.  Each of the parties will use their commercially reasonable best 
efforts to secure, before the Closing Date, any consent, approval or waiver, in form and 
substance reasonably satisfactory to Buyer, from any party or Governmental Body as required to 
be obtained to assign the Licenses to Buyer or to otherwise satisfy the conditions set forth 
herein; provided that no Seller shall make any agreement or understanding affecting the Licenses 
as a condition for obtaining any such consent, approval or waiver except with the prior written 
consent of Buyer; and provided further that Buyer shall have no obligation to offer or pay any 
consideration in order to obtain any such consent or approval (other than as provided in Section 
1.2).   

(b) FCC Consents.  Buyer and Sellers shall, as promptly as practicable, but in 
no event later than ten (10) business days following entry of the Sale Order, file with the FCC 
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FCC Form 603 (or other appropriate form) applications seeking consent to assign the Licenses 
from Sellers to Buyer.  Such applications shall include a request to the FCC that it, as part of the 
FCC Consent, state that delivery of the FCC Direct Payment as contemplated in this Agreement 
(including the timing for such FCC Direct Payment) will constitute full payment, and satisfies all 
conditions, required under 47 C.F.R. § 1.2111 and § 24.714.  To the extent any License being 
assigned involves a disaggregation of C Block spectrum and 10-year construction deadlines are 
applicable pursuant to 47 C.F.R. § 24.203, the Form 603 shall reflect that the 
Seller/disaggregator shall be responsible for meeting the 10-year requirement for its retained 
spectrum and the Buyer/disaggregatee shall be responsible for meeting the 10-year requirement 
for its assigned spectrum. The parties shall cooperate and use their respective reasonable efforts 
to prosecute such application to a favorable conclusion, including the preparation and filing of 
any request for waiver that the FCC indicates is necessary to grant the applications, and shall 
each bear their own costs for such filings.  Each party shall respond with reasonable diligence 
and dispatch to any request for additional information made in response to such filings. 

(c) HSR Filing.  As soon as reasonably practicable, but in no event later than 
fifteen (15) business days following entry of the Sale Order, the parties will take such action, if 
any, as may be required to be taken by them under the HSR Act in connection with the 
transactions contemplated hereby.  Each party will cooperate in the preparation of, and will file 
complete and accurate notification and report forms with respect to the transactions 
contemplated hereby, pursuant to the HSR Act and the rules and regulations promulgated 
thereunder, and will file on a timely basis such additional information and documentary 
materials as may be requested by any Governmental Body pursuant to the HSR Act.  Each party 
will request early termination of the waiting period under the HSR Act.  Each party shall 
promptly inform the other of any inquiries or communications from any such Governmental 
Body.  Each party shall respond with reasonable diligence and dispatch to any request for 
additional information made in response to such filings.  Each party shall pay its respective costs 
of compliance with the HSR Act, except that the Buyer shall be responsible for the Federal 
Trade Commission filing fee for any required filing under the HSR Act.  

5.9 Sellers’ Conduct.  From the date of this Agreement until the Closing, each 
of the Sellers shall: 

(a) use its best efforts not to surrender, or to permit an adverse modification 
of, revocation of, forfeiture of, or failure to renew under regular terms, any of the Licenses, or 
cause the FCC to institute any proceeding for the revocation, suspension, or adverse 
modification of any such Licenses; 

(b) not take any action that is inconsistent with the FCC Term Sheet; and 

(c) comply with all Requirements of Laws applicable to the Licenses.   

5.10 Escrow Agent and Other Actions.  Without limitation of any other 
provision of this Agreement, as soon as practicable after the execution of this Agreement, the 
parties shall use their respective commercially reasonable efforts to select an Escrow Agent and 
cooperate with the other to take such other actions as may be necessary to effectuate in a timely 
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manner the Closing after the fulfillment or waiver of the parties’ respective conditions set forth 
in Articles VII and VIII. 

ARTICLE VI. 
ADDITIONAL AGREEMENTS 

Sellers, from time to time after the Closing, at Buyer’s request, will execute, 
acknowledge and deliver to Buyer such other instruments of conveyance and transfer and will 
take such other actions and execute and deliver such other documents, certifications and further 
assurances as Buyer may reasonably require in order to vest more effectively in Buyer, or to put 
Buyer more fully in possession of, any of the Licenses.  In addition to any specific requirement 
set forth herein, such as set forth in Section 5.8, each of the parties hereto will cooperate with the 
other and execute and deliver to the other parties hereto such other instruments, documents and 
information and take such other actions as may be reasonably requested from time to time by any 
other party hereto as necessary to (a) carry out, evidence and confirm the intended purposes of 
this Agreement and (b) make any declaration, filing or registration with any Governmental Body, 
including, but not limited to, the Securities and Exchange Commission.  

 
ARTICLE VII. 

CONDITIONS PRECEDENT TO THE OBLIGATIONS OF BUYER 

The obligations of Buyer under this Agreement shall be, at the option of Buyer, 
subject to the satisfaction of the conditions set forth below, on or prior to the Closing Date.  
These conditions are solely for the benefit of Buyer and may be waived by Buyer at any time in 
its sole discretion. 

7.1 No Misrepresentation or Breach of Covenants and Warranties.  There shall 
have been no material breach by Sellers in the performance of any of their covenants and 
agreements herein.  Subject to the next succeeding sentence, each of the representations and 
warranties of Sellers contained in Sections 3.3(c), 3.4, 3.5, 3.6, 3.8, 3.9 and 3.10 of this 
Agreement shall be true and correct and each of the other representations and warranties of 
Sellers contained in this Agreement shall be true and correct in all material respects.  For the 
purpose of this Section 7.1, any qualification or limitation of any representation or warranty by 
reference to any schedule shall be disregarded in determining any inaccuracy, untruth, 
incompleteness or breach thereof. 

7.2 No Restraint or Litigation.   

(a) No Governmental Body shall have commenced an action, suit, 
investigation or proceeding (other than, if commenced, any such actions, suits, investigations or 
proceedings that have been withdrawn or dismissed with prejudice prior to Closing) to restrain or 
prohibit or otherwise challenge the legality or validity of the transactions contemplated hereby, 
or which would adversely affect Buyer’s interest in and right to control and operate the Licenses 
free and clear of Encumbrances following the Closing.  

(b) No Person shall have commenced an action, suit, investigation or 
proceeding (other than, if commenced, any such actions, suits, investigations or proceedings that 
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have been withdrawn or dismissed with prejudice prior to Closing) which, if adversely 
determined, would be reasonably likely to impair or otherwise affect Buyer’s interest in and right 
to control and operate the Licenses free and clear of Encumbrances or delay or impair any 
party’s ability to consummate the transactions contemplated by this Agreement.   

7.3 FCC Consent and HSR Approval.   Notwithstanding any other provision 
in this Agreement, (a) the FCC shall have issued the FCC Consent (i) without any modification 
to the amount of the Purchase Price or the amount of the FCC Direct Payment not consented to 
by Buyer, (ii) without any requirement that Buyer pay any amount to the FCC or any other party 
(other than as contemplated in Section 1.2(a)) and (iii) without any other adverse conditions 
imposed on Buyer or any of its Affiliates, (b) the FCC Consent shall have become a Final Order 
and (c) the FCC shall have withdrawn with prejudice any appeal or challenge to the Sale Order.  
Without limiting the generality of the foregoing, the parties specifically agree that if the FCC 
Consent does not (i) (a) waive the full payment requirements and all other conditions under 47 
C.F.R. § 1.2111 and § 24.714, subject to delivery of the FCC Direct Payment as contemplated in 
this Agreement (including the timing for such FCC Direct Payment), or (b) state that delivery of 
the FCC Direct Payment as contemplated in this Agreement (including the timing for such FCC 
Direct Payment) constitutes full payment, and satisfies all conditions, required under 47 C.F.R. § 
1.2111 and § 24.714 and (ii) grant any other waivers requested necessary to implement the 
transfers contemplated by this Agreement, or otherwise grant such relief requested, as part of any 
application seeking such FCC Consent, then the FCC Consent shall be deemed to contain an 
adverse condition imposed on Buyer.  Any approvals of the transactions contemplated by this 
Agreement required under the HSR Act shall have been obtained without any adverse conditions 
imposed on Buyer or any of its Affiliates.  The applicable waiting period under the HSR Act, if 
applicable, shall have expired or been terminated.  

7.4 Sale Order.  The Sale Order shall have been entered and become a Final 
Order and shall not have been modified.  

7.5 Necessary Consents.  Sellers shall have delivered all third party consents 
or approvals required for Sellers to consummate the transactions contemplated by this 
Agreement. 

7.6 Closing Deliveries. Each of the Sellers shall have made all of its closing 
deliveries described in Section 2.3. 

7.7 No Material Adverse Change.  There shall not have occurred any Material 
Adverse Change, or any condition or event that could reasonably be expected to result in a 
Material Adverse Change. 

7.8 Lien Releases.  Without limiting in any way the Sale Order, Buyer shall 
have received affirmative releases of all Encumbrances relating to the Licenses. 



EXECUTION COPY 

 
RTA01/2140675v1 

DAL:412356.1 

16

ARTICLE VIII. 
CONDITIONS PRECEDENT TO THE OBLIGATIONS OF SELLERS 

The obligations of Sellers under this Agreement shall be, at the option of Sellers, 
subject to the satisfaction of the conditions set forth below, on or prior to the Closing Date.  
These conditions are solely for the benefit of Sellers and may be waived by Sellers at any time in 
their sole discretion. 

8.1 No Misrepresentation or Breach of Covenants and Warranties.  There shall 
have been no material breach by Buyer in the performance of any of its covenants and 
agreements herein.  Each of the representations and warranties of Buyer contained in this 
Agreement shall be true and correct in all material respects.  

8.2 No Restraint or Litigation.  No Governmental Body shall have 
commenced an action, suit, investigation or proceeding (other than, if commenced, any such 
actions, suits, investigations or proceedings that have been withdrawn or dismissed with 
prejudice prior to Closing) to restrain or prohibit or otherwise challenge the legality or validity of 
the transactions contemplated hereby, or which is reasonably likely to prevent Buyer from 
complying with the terms of this Agreement.  

8.3 FCC Consent and HSR Approval.  Notwithstanding any other provision in 
this Agreement, (a) the FCC shall have issued the FCC Consent without any (i) modification of 
the amount of the Purchase Price not consented to by Sellers, (ii) modification of the amount of 
the FCC Direct Payment not consented to by Sellers or (iii) modification of the terms of Section 
3 of the FCC Term Sheet, the language of which is attached as Schedule 8.3 hereto, not 
consented to by Sellers that would result in a material adverse effect on Sellers and (b) the FCC 
Consent shall have become a Final Order.  The applicable waiting period under the HSR Act, if 
applicable, shall have expired or been terminated. 

8.4 Sale Order.  The Sale Order shall have been entered and become a Final 
Order and shall not have been modified. 

8.5 Closing Deliveries.  Buyer shall have made all of its closing deliveries 
described in Section 2.2. 

ARTICLE IX. 
INDEMNIFICATION 

9.1 Agreement of Sellers to Indemnify.  Subject to the terms and conditions of 
this Article IX, each of the Sellers agrees, jointly and severally, to indemnify, defend, and hold 
harmless the Buyer Indemnified Parties from, against, for, and in respect of any and all Losses 
asserted against, imposed upon, or incurred by the Buyer Indemnified Party (whether before or 
after the Closing) by reason of, resulting from, based upon, or arising out of: 

(a) the breach of any representation or warranty of any Seller contained in or 
made pursuant to this Agreement or in any certificate, Schedule, or Exhibit furnished by any 
Seller in connection herewith;  
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(b) the breach of any covenant or agreement of any Seller contained in or 
made pursuant to this Agreement; or 

(c) any Excluded Liability. 

For purposes of this Section 9.1, (i) to the extent any facts or circumstances can 
be deemed a breach of a representation or warranty by any Seller, or be deemed an Excluded 
Liability, such facts and circumstances shall be deemed to be an Excluded Liability and (ii) for 
purposes of determining if any representation or warranty of any Seller has been breached, any 
qualification or limitation of such representation or warranty by reference to any schedule shall 
be disregarded in determining any inaccuracy, untruth, incompleteness or breach thereof. 

9.2 Agreement of Buyer to Indemnify. Subject to the terms and conditions of 
this Article IX, Buyer agrees to indemnify, defend, and hold harmless the Seller Indemnified 
Parties from, against, for, and in respect of any and all Losses asserted against, imposed upon, or 
incurred by the Seller Indemnified Party (whether before or after the Closing) arising out of: 

(a) the breach of any representation or warranty of Buyer contained in or 
made pursuant to this Agreement or in any certificate, Schedule, or Exhibit furnished by Buyer 
in connection herewith; or 

(b) the breach of any covenant or agreement of Buyer contained in or made 
pursuant to this Agreement. 

9.3 Procedures for Indemnification. 

(a) An Indemnification Claim shall be made by the Indemnified Party by 
delivery of a written declaration to the Indemnitor requesting indemnification and specifying the 
basis on which indemnification is sought and the amount of asserted Losses and, in the case of a 
Third Party Claim, containing (by attachment or otherwise) such other information as the 
Indemnified Party shall have concerning such Third Party Claim. 

(b) If the Indemnification Claim involves a Third Party Claim, the procedures 
set forth in Section 9.4 hereof shall be observed by the Indemnified Party and the Indemnitor. 

(c) If the Indemnification Claim involves a matter other than a Third Party 
Claim, the Indemnitor shall have twenty (20) calendar days to object to such Indemnification 
Claim by delivery of a written notice of such objection to the Indemnified Party specifying in 
reasonable detail the basis for such objection. Failure to timely so object shall constitute a final 
and binding acceptance of the Indemnification Claim by the Indemnitor and the Indemnification 
Claim shall be paid in accordance with Section 9.3(d) hereof.  If an objection is timely 
interposed by the Indemnitor, then the Indemnified Party and the Indemnitor shall negotiate in 
good faith for a period of thirty (30) calendar days from the date (such period is hereinafter 
referred to as the “Negotiation Period“) the Indemnified Party receives such objection.  Subject 
to the provisions of Section 11.13, nothing herein shall prevent the parties from seeking 
equitable or injunctive relief in a court of equity with respect to such dispute. 
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(d) Upon determination of the amount of an Indemnification Claim that is 
binding on both the Indemnitor and the Indemnified Party, the Indemnitor shall pay the amount 
of such Indemnification Claim from the Indemnity Escrow Amount if such payment is due from 
the Sellers, or by wire transfer of immediately available funds if such payment is due from the 
Buyer, within ten (10) days of the date such amount is determined.  During the pendency of the 
Chapter 11 Cases, any obligation of Sellers under this Article IX shall be treated as an 
administrative expense claim in the Chapter 11 Cases pursuant to Section 503(b)(1) of the 
Bankruptcy Code. 

9.4 Defense of Third Party Claims. 

(a) In the event a claim, suit or proceeding by a third party is made or filed 
against any Indemnified Party (a “Third-Party Claim”), such Indemnified Party shall promptly 
after the receipt of written notice of such claim, suit or proceeding notify the Indemnitor in 
writing of such claim, suit or proceeding and thereafter the Indemnified Party shall promptly 
deliver to the Indemnitor copies of all notices and documents (including court papers) received 
by the Indemnified Party relating to the Third-Party Claim; provided, however, that the failure of 
the Indemnified Party to give timely notice of any such claim, suit or proceeding or to make 
timely delivery of any such notices or documents shall not relieve the Indemnitor of its 
indemnification obligations with respect to such claim, suit or proceeding except to the extent 
that such Indemnitor has been materially prejudiced thereby. 

(b) The Indemnitor shall have thirty (30) days (or such lesser time as may be 
necessary to comply with statutory response requirements for litigation claims) from receipt of 
the indemnification claim (the “Notice Period”) to notify the Indemnified Party, (i) whether or 
not the Indemnitor disputes its Liability to the Indemnified Party with respect to such claim and 
(ii) notwithstanding any such dispute, whether or not the Indemnitor desires, at its sole cost and 
expense, to defend the Indemnified Party against such claim. 

(i) In the event that the Indemnitor notifies the Indemnified Party 
within the Notice Period that it desires to defend the Indemnified Party against such claim then, 
except as hereinafter provided, the Indemnitor shall have the sole and absolute right after the 
receipt of notice, at its option and at its own expense, to be represented by counsel of its choice 
and to control, defend against, negotiate, settle or otherwise deal with such proceeding, claim or 
demand; provided, however, that the Indemnified Party may, at its election, participate in, but 
not control, the defense of any such proceeding, claim or demand through counsel of its own 
choice, but the fees and expenses of such counsel shall be at the expense of the Indemnified 
Party, unless the Indemnified Party shall have been advised by such counsel that there may be 
one or more legal defenses available to it that are different from or in addition to those available 
to the Indemnitor (in which case, if the Indemnified Party notifies the Indemnitor in writing that 
it elects separate counsel at the expense of the Indemnitor, the Indemnitor shall not have the right 
to assume the defense of such action on behalf of the Indemnified Party with respect to such 
defenses).   

(ii) Except where the Indemnitor (A) timely elects to defend the 
Indemnified Party against such claim or demand (in which case Sections 9.4(b)(i) and (ii) shall 
govern), or (B) Indemnitor disputes its Liability in a timely manner under this Section 9.4, the 
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Indemnitor shall be conclusively liable for the amount of any Loss resulting from such claim or 
defense which is unsuccessful.   

(c) The Indemnified Party and the Indemnitor shall cooperate with each other 
in all reasonable respects in connection with the defense of any Third-Party Claim, including 
making available records relating to such claim and furnishing, without expense to the 
Indemnitor, management employees of the Indemnified Party as may be reasonably necessary 
for the preparation of the defense of any such claim or for testimony as witness in any 
proceeding relating to such claim. 

(d) Neither the Indemnitor nor the Indemnified Party may settle any such 
proceeding, claim or demand if such settlement obligates the other Party to pay money, to 
perform obligations or to admit liability without the consent of the other Party, such consent not 
to be unreasonably withheld.  Consent shall be presumed where the Party given written notice of 
the proposed settlement has not responded within twenty (20) calendar days of such written 
notice. 

(e) Within thirty (30) days after (i) any final judgment or award shall have 
been rendered by a court or governmental body of competent jurisdiction and the time in which 
to appeal therefrom has expired, (ii) a settlement shall have been consummated or (iii) the 
Indemnified Party and the Indemnitor shall arrive at a mutually binding agreement with respect 
to each separate matter alleged by the Indemnified Party to be indemnified, the Indemnified 
Party shall forward to the Indemnitor notice of any sums due and owing by the Indemnitor with 
respect to such matter, and the Indemnitor shall promptly pay all undisputed sums so owing to 
the Indemnified Party. 

9.5 Certain Limits on Indemnification.   

(a) Sellers shall not have any obligations to provide indemnification for 
Losses pursuant to Sections 9.1 except to the extent that the aggregate amount of all such Losses 
exceeds Two Hundred Fifty Thousand Dollars ($250,000) (the “Basket Amount”), in which case 
Sellers shall be liable to Buyer only for such Losses in excess of the Basket Amount.  The 
maximum obligation of Sellers to provide indemnification for Losses pursuant to Section 9.1 
shall be limited to an aggregate amount equal to the Indemnity Escrow Amount. 

(b) Buyer shall not have any obligation to provide indemnification for Losses 
pursuant to Section 9.2 except to the extent that the aggregate amount of all such Losses exceeds 
the Basket Amount, in which case Buyer shall be liable to Sellers only for such Losses in excess 
of the Basket Amount.  The maximum obligation of Buyer to provide indemnification for Losses 
pursuant to Section 9.2 shall be limited to an aggregate amount equal to the Indemnity Escrow 
Amount. 

(c) In the event any of the Sellers shall have filed, or consented to the filing 
of, a plan of reorganization with the Bankruptcy Court prior to the Closing, no Indemnified Party 
shall be entitled to indemnification under this Article IX unless such Indemnified Party has 
delivered written notice of the indemnification claim or demand to the Indemnitor prior to the 
later of (a) the effective date of a confirmed plan of reorganization of the Sellers and (b) three 
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months after the Closing Date.  In the event no Seller shall have filed, or consented to the filing 
of, a plan of reorganization with the Bankruptcy Court prior to the Closing, no Indemnified Party 
shall be entitled to indemnification under this Article IX unless such Indemnified Party has 
delivered written notice of the indemnification claim or demand to the Indemnitor prior to the 
effective date of a confirmed plan of reorganization of the Sellers.  Notwithstanding the 
preceding provisions of this Section 9.5(c), the indemnification obligations for claims or 
demands for which written notice is given prior to such later date shall continue until the final 
resolution of each such claim or demand.  Sellers’ obligations under this Article IX shall be 
included in any plan of reorganization filed by, or permitted to be filed by, Sellers. 

(d) The Losses incurred by an Indemnified Party shall, for purposes of 
determining the threshold and maximum levels thereof in accordance with Sections 9.5(a) and 
9.5(b) hereunder, be offset by any insurance proceeds actually received by the Indemnified Party 
with respect thereto. 

(e) Except as otherwise set forth in Section 1.3 of this Agreement, the parties 
acknowledge and agree that their sole and exclusive remedy for monetary damages after the 
Closing with respect to any and all claims under this Agreement (other than claims of, or causes 
of action arising from fraud) shall be pursuant to the indemnification provisions set forth in this 
Article IX. 

ARTICLE X. 
TERMINATION 

10.1 Termination.  Anything contained in this Agreement to the contrary 
notwithstanding, this Agreement may be terminated: 

(a) By the mutual written consent of Sellers and Buyer;  

(b) By either Sellers or Buyer upon written notice to the other, in the event the 
other party (the “Breaching Party”) has materially breached its representations, warranties, 
covenants or other agreements contained in this Agreement, the Bidding Procedures Order or the 
Sale Order and failed to cure such breach within 30 days from the date of the Breaching Party’s 
receipt of the Termination Notice specified in this subsection; provided, however, that the party 
claiming such breach (i) is not itself in material breach of its representations, warranties or 
covenants contained herein, (ii) notifies the Breaching Party in writing (the “Termination 
Notice”) of its intention to exercise its rights under this Agreement as a result of the breach, and 
(iii) specifies in such Termination Notice the representation, warranty or covenant of which the 
Breaching Party is allegedly in material breach;  

(c) By either Sellers or Buyer upon written notice to the other, if a court of 
competent jurisdiction or Governmental Body shall have issued an order, decree or ruling 
permanently restraining, enjoining, making illegal or otherwise prohibiting the transactions 
contemplated by this Agreement, and such order, decree, ruling or other action shall have 
become final and non-appealable, or any law or other order permanently restraining, enjoining, 
making illegal or otherwise prohibiting the transactions contemplated by this Agreement shall 
have been promulgated by any Governmental Body; 
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(d) By Buyer if:  

(i) the Bankruptcy Court approves (A) a Qualified Bid (as defined in 
the Bidding Procedures Order) by a Qualified Bidder (as defined in the Bidding Procedures 
Order) other than Buyer or (B) any other Competing Proposal; 

(ii) any of the Sellers elects to pursue a Stand-Alone Plan; 

(iii) (A) any of the Chapter 11 Cases are dismissed or converted to 
Chapter 7 of the Bankruptcy Code and neither such dismissal nor conversion expressly 
contemplates the transactions provided for in this Agreement or (B) a trustee is appointed for any 
of the Sellers and such trustee rejects the transactions contemplated by this Agreement; 

(iv) the Bidding Procedures Order shall not have been entered by 
August 29, 2003; 

(v) the Sale Order shall not have been entered by October 17, 2003; 

(vi) the Buyer determines in good faith that any Material Adverse 
Change (other than the fact that Sellers are involved in the Chapter 11 Cases, but excluding any 
developments in such Chapter 11 Cases that satisfy the definition of Material Adverse Change), 
or any condition or event which threatens to cause a Material Adverse Change (other than the 
fact that Sellers are involved in the Chapter 11 Cases, but excluding any developments in such 
Chapter 11 Cases that satisfy the definition of Material Adverse Change), shall have occurred or 
been discovered since the date of this Agreement; 

(vii) the transactions contemplated by this Agreement shall not have 
been consummated by February 28, 2004 (which date shall be automatically extended to April 
30, 2004 if the sole remaining unsatisfied condition to Buyer’s performance is the condition set 
forth in Section 7.3 and the sole remaining unsatisfied condition to Sellers’ performance is the 
condition set forth in Section 8.3); or 

(e) By Sellers (provided that no Seller is then in breach of any representation, 
warranty, covenant or other agreement contained in this Agreement) if: 

(i) the Bankruptcy Court approves a Qualified Bid by a Qualified 
Bidder other than Buyer; 

(ii) the Bidding Procedures Order shall not have been entered by 
August 29, 2003; 

(iii) the Sale Order shall not have been entered by October 17, 2003; or  

(iv) the transactions contemplated by this Agreement shall not have 
been consummated by February 28, 2004 (which date shall be automatically extended to April 
30, 2004 if the sole remaining unsatisfied condition to Buyer’s performance is the condition set 
forth in Section 7.3 and the sole remaining unsatisfied condition to Sellers’ performance is the 
condition set forth in Section 8.3). 
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10.2 Effect of Termination.  In the event of termination of this Agreement by 
either party, except as otherwise provided in the following sentence of this Section 10.2, all 
rights and obligations of the parties under this Agreement shall terminate without any liability of 
any party to any other party (except for any liability of any party then in willful breach of its 
covenants, representations or warranties hereunder).  The provisions of Section 5.7, this Section 
10.2, Article IX and Article XI shall expressly survive the expiration or termination of this 
Agreement.   

ARTICLE XI. 
GENERAL PROVISIONS 

11.1 Confidential Nature of Information.  Each party will treat as confidential 
all documents, materials and other information which it shall have obtained regarding the other 
party during the course of the negotiations leading to the consummation of the transactions 
contemplated hereby (whether obtained before or after the date of this Agreement), the 
investigation provided for herein, and the preparation of this Agreement and other related 
documents, all in accordance with the terms of the Non-Disclosure Agreement (“NDA”) dated 
February 22, 2003 by and between Sellers and Buyer.  Notwithstanding anything herein or in the 
NDA to the contrary, the parties agree and acknowledge that: (a) each party (and each employee, 
representative, or other agent of each party) may disclose to any and all persons, without 
limitation of any kind, the tax treatment and tax structure of the transaction contemplated by this 
Agreement and all materials of any kind (including opinions or other tax analyses) that are 
provided to each party relating to such tax treatment or tax structure (provided that the 
confidentiality provisions of this Agreement and the NDA shall continue to apply to information 
that is irrelevant to understanding the tax treatment or tax structure of the transactions 
contemplated hereby and thereby); and (b) Sellers may disclose to the Creditors’ Committee, the 
DIP Lender and the FCC and their respective counsel and advisors the terms and conditions of 
this Agreement.  Notwithstanding the foregoing, the parties hereto acknowledge and understand 
that in connection with seeking the Sale Order and implementation thereof, this Agreement 
(together with the exhibits and schedules attached hereto) will be filed with the Bankruptcy 
Court and made publicly available, and the parties agree that such filing will not be deemed to 
violate any confidentiality obligations owing to any party, whether pursuant to this Agreement, 
the NDA or otherwise.  This Section 11.1 shall not in any way limit the disclosure of information 
by the parties hereto for purposes of obtaining the necessary approvals required in connection 
with the consummation of the transactions contemplated by this Agreement or by Sellers in 
connection with the administration of the Chapter 11 Cases. 

11.2 No Public Announcement; Press Releases.  No party shall, without the 
approval of the other, make any press release or other public announcement concerning the 
transactions contemplated by this Agreement, except as and to the extent that any such party 
shall be so obligated by law, in which case the other party shall be advised and the parties shall 
use their reasonable efforts to cause a mutually agreeable release or announcement to be issued; 
provided, however, that the foregoing shall not preclude communications or disclosures 
necessary to implement the provisions of this Agreement, to comply with accounting and 
Securities and Exchange Commission disclosure obligations or applicable FCC disclosure 
obligations; and provided, further, that Sellers and Buyer each hereby consent to the other party 
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and its Affiliates issuing a press release in a mutually agreeable form with respect to this 
Agreement promptly after the execution of this Agreement. 

11.3 Definitions.  In this Agreement, the following terms have the meanings 
specified or referred to in this Section 11.3 and shall be equally applicable to both the singular 
and plural forms.  Any agreement referred to below shall mean such agreement as amended, 
supplemented and modified from time to time to the extent permitted by the applicable 
provisions thereof and by this Agreement. 

 “Affiliate” of a Person shall mean: (i) any other Person directly, or indirectly 
through one or more intermediaries, controlling, controlled by or under common control with 
such Person (including, with respect to Buyer, each of its members and any Person directly, or 
indirectly through one or more intermediaries, controlling, controlled by or under common 
control with either of Buyer’s members) or (ii) any other Person in which such Person 
beneficially owns a majority of the outstanding capital stock or equity interests (including, with 
respect to Buyer, Salmon PCS LLC). 
 
 “Bankruptcy Code” means Title 11 of the United States Code, Sections 101 et. 
seq. 
 
 “Bankruptcy Court” has the meaning set forth in the recitals. 
 
 “Bidding Procedures Order” means an Order of the Bankruptcy Court in the form 
set forth on Exhibit E. 
 
 “Bill of Sale” means the Bill of Sale in substantially the form set forth on Exhibit 
C. 
 

“Break-Up Fee” means an amount, which Sellers shall be jointly and severally 
liable for under the circumstances set forth in Section 5.7, equal to one and one-half percent 
(1.5%) of the Purchase Price, and which shall constitute an allowed administrative expense 
under Section 503(b)(1) of the Bankruptcy Code and shall be paid as set forth in Section 5.7.  
 
 “BTAs” means Basic Trading Areas as such term is defined in 47 C.F.R. § 
24.202. 
 
 “Buyer Indemnified Parties” means Buyer and its Affiliates, officers, directors, 
members, employees and agents. 
 
 “Chapter 11 Cases” has the meaning set forth in the recitals. 
 
 “Closing” has the meaning set forth in Section 2.1. 
 
 “Closing Date” has the meaning set forth in Section 2.1. 
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“Communications Act” means the Communications Act of 1934, as amended, and 
the rules and regulations promulgated thereunder. 

“Competing Proposal” means one or more bids or proposals (i) to purchase, lease 
or otherwise obtain rights to utilize the Licenses (or any portion of the Licenses) whether in a 
separate transaction or series of transactions or as part of a plan of reorganization of any of the 
Sellers, or (ii) for any merger, consolidation, liquidation, dissolution, sale of equity securities or 
similar transaction involving any of the Sellers that is inconsistent with the terms of this 
Agreement. 

“Court Order” means any judgment, order, award or decree of any foreign, 
federal, state, local or other court or tribunal, including the Bankruptcy Court, and any award in 
any arbitration proceeding. 

“Encumbrance” means any lien (including, without limitation, any tax lien), 
claim, interest, charge, security interest, lease, mortgage, pledge, easement, right of use, first 
offer or first refusal, conditional sale or other title retention agreement, defect in title, covenant 
or other restriction of any kind, other than those conditions imposed upon licenses and licensees 
generally by the Communications Act and the FCC’s rules, regulations and policies promulgated 
thereunder.  For the avoidance of doubt, any and all amounts owed to any Governmental Body 
payable under or in connection with applicable law, including, but not limited to, all payments 
payable under or in connection with 47 C.F.R. §§ 1.2111 and 24.714, to the extent not satisfied 
in full at or prior to the Closing, shall constitute an “Encumbrance.”  Without limitation, it is the 
express intent and agreement of the parties hereto that, at the Closing, the Licenses shall be 
transferred to Buyer free and clear of any and all amounts owed to any Governmental Body 
payable under or in connection with applicable law, including, but not limited to, any and all 
payments payable under or in connection with 47 C.F.R. §§ 1.2111 and 24.714. 

“Escrow Agent” has the meaning set forth in the Escrow Agreement. 

“Escrow Agreement” means the Escrow Agreement in substantially the form of 
Exhibit B, which shall be executed on the Closing Date and expire on the first anniversary 
thereof. 

“Excluded Liabilities” has the meaning set forth in Section 1.3. 

“Expense Reimbursement” means an amount, which Sellers shall be jointly and 
severally liable for under the circumstances set forth in Section 5.7, equal to all reasonable costs 
and expenses of Buyer (including, without limitation, expenses of counsel and other outside 
consultants and legal expenses related to negotiating this Agreement and investigating any of the 
Sellers or the Licenses), not to exceed Four Hundred Thousand Dollars ($400,000.00), and 
which shall constitute an allowed administrative expense under Section 503(b)(1) of the 
Bankruptcy Code, payable as set forth in Section 5.7. 

“FCC” means the Federal Communications Commission. 
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“FCC Consent” means the consent of the FCC to the transfer of the Licenses 
described herein from Sellers to Buyer free and clear of Encumbrances. 

“FCC Direct Payment” means an amount equal to Seven Hundred Fourteen 
Million Dollars ($714,000,000.00). 

“FCC Term Sheet” means the Term Sheet for Agreement Regarding the § 363 
Sale of Rights and Interests in Certain Licenses, dated as of the date hereof, by and among the 
Sellers, the FCC, the DIP Lender and the Sellers’ Official Unsecured Creditors’ Committee. 

“Final Order” means an action taken or order issued by the applicable 
Governmental Body as to which: (i) no request for stay of the action or order is pending, no such 
stay is in effect, and, if any deadline for filing any such request is designated by statute or 
regulation, it is passed, including any extensions thereof; (ii) no petition for rehearing or 
reconsideration of the action or order, or protest of any kind, is pending before the Governmental 
Body and the time for filing any such petition or protest is passed; (iii) the Governmental Body 
does not have the action or order under reconsideration or review on its own motion and the time 
for such reconsideration or review has passed; (iv) other than the Sale Order, the action or order 
is not then under judicial review, there is no notice of appeal or other application for judicial 
review pending, and the deadline for filing such notice of appeal or other application for judicial 
review has passed, including any extensions thereof; and (v) with respect to the Sale Order, the 
action or order is not then under judicial review for a challenge regarding Buyer’s status as a 
purchaser in good faith pursuant to Section 363(m) of the Bankruptcy Code, there is no notice of 
appeal or other application for judicial review pending regarding Buyer’s status as a purchaser in 
good faith pursuant to Section 363(m) of the Bankruptcy Code, and the deadline for filing such 
notice of appeal or other application for judicial review has passed, including any extensions 
thereof.   

“Governmental Body” means any foreign, federal, state, local or other 
governmental authority or regulatory body, including, without limitation, the Bankruptcy Court 
and the FCC. 

“HSR Act” means the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as 
amended. 

“HSR Approval” means the expiration or termination of the applicable waiting 
period under the HSR Act. 

“Indemnification Claim” means a claim for indemnification under Article IX. 

“Indemnified Party” means the party seeking indemnification hereunder. 

“Indemnitor” means the party against whom indemnification is sought hereunder. 

“Indemnity Escrow Amount” means an amount equal to Twenty Million Dollars 
($20,000,000.00). 
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“Licenses” has the meaning set forth in the recitals. 

“Losses” means any and all losses, liabilities, obligations, damages, costs and 
expenses (including (A) interest, penalties and reasonable attorneys’ fees and expenses and (B) 
reasonable attorneys’ fees and expenses necessary to enforce rights to indemnification 
hereunder), but not including consequential and punitive damages. 

  “Material Adverse Change” means any material adverse change in or effect on (a) 
the Licenses or (b) the ability of any Seller to consummate the transactions contemplated by this 
Agreement, excluding any such change, circumstance or event to the extent resulting from (i) 
any changes in general economic or political conditions affecting the United States wireless 
telecommunications industry generally or (ii) outbreak of major hostilities, declaration by the 
United States of a national emergency or war or other national or international calamity or crisis. 
 

“Microwave Relocation Liabilities” has the meaning set forth in Section 1.3. 
 

“NDA” has the meaning set forth in Section 11.1. 

“Person” means any individual, corporation, partnership, limited liability 
company, joint venture, association, joint-stock company, trust, unincorporated organization or 
Governmental Body. 

“PCS” means Personal Communications Services (as such term is defined in 47 
C.F.R. § 24.5). 

“Purchase Price” has the meaning set forth in Section 1.1. 

“Requirements of Laws” means any foreign, federal, state and local laws, statutes, 
regulations, rules, codes or ordinances enacted, adopted, issued or promulgated by any 
Governmental Body or common law that is applicable to the Licenses, the transactions 
contemplated in this Agreement or any material aspect of such transactions. 

“Sale Hearing” means the hearing conducted by the Bankruptcy Court to approve 
the transfer of the Licenses and enter the Sale Order. 

 
“Sale Motion” means the motion or motions, in form and substance acceptable to 

Buyer, filed by Sellers, pursuant to the provisions of Sections 363 and 1146(c) of the Bankruptcy 
Code, in the Chapter 11 Cases, among other things, to obtain the Sale Order, approve the 
transactions contemplated by this Agreement and obtain the Bidding Procedures Order. 

 
“Sale Order” means a Court Order of the Bankruptcy Court in the form set forth 

on Exhibit F. 
 
“Seller Indemnified Parties” means Sellers and their respective Affiliates, 

officers, directors, shareholders, employees and agents. 
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“Stand Alone Plan” means a Chapter 11 plan of reorganization that reorganizes 
the Seller whether as an ongoing entity or as a liquidating entity that is inconsistent with the 
Agreement, the Bidding Procedures Order or the Sale Order and which utilizes any of the 
Licenses. 

 
“Third-Party Claim” has the meaning set forth in Section 9.4(a). 
 
11.4 Notices.  All notices or other communications which are required or 

permitted hereunder shall be in writing and sufficient if delivered by hand, by facsimile 
transmission, by registered or certified mail, postage pre-paid, or by courier or overnight carrier, 
to the persons at the addresses set forth below (or at such other address as may be provided 
hereunder), and shall be deemed to have been delivered as of the date so delivered: 

  If to any of the Sellers: 
     
  c/o NextWave Telecom Inc. 

411 West Putnam, 2nd Floor 
Greenwich, CT  06830 
Attention: General Counsel 
Telephone: (203) 422-6770 
Fax: (203) 422-2645 

 
With a copy to (which shall not constitute notice): 
 
Schrier-Rape, P.C. 

  5929 Westgrove Drive 
Dallas, Texas 75248 
Attention: Deborah Schrier-Rape 
Telephone: (214) 732-6441 
Facsimile: (972) 248-3229 
 

  If to Buyer: 
    
  Cingular Wireless LLC 
  5565 Glenridge Connector 

Suite 2000 
Atlanta, Georgia  30342 
Attention:  Executive Vice President – Corporate Development 
Telephone: (404) 236-6240 
Facsimile: (404) 236-6245 

 
  With copies to (which shall not constitute notice): 
 
  Cingular Wireless LLC 

5565 Glenridge Connector 
Suite 2000 
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Atlanta, Georgia  30342 
Attention:  General Counsel 
Telephone: (404) 236-6140 
Facsimile: (404) 236-6145 

 
and 
 
Alston & Bird LLP 
1201 West Peachtree Street 
Atlanta, Georgia 30309-3424 
Attention:  Bryan E. Davis 

 J. William Boone 
Telephone: (404) 881-7000 
Facsimile: (404) 881-7777 

    
or to such other address or addresses as may hereafter be specified by notice given by any of the 
above to the others.  Notices given by United States certified mail as aforesaid shall be effective 
on the third business day following the day on which they are deposited in the mail.  Notices 
delivered in person or by overnight courier shall be effective upon delivery.  Notices given by 
facsimile shall be effective when transmitted, provided facsimile notice is confirmed by 
telephone and is transmitted on a business day during regular business hours. 
 

11.5 Successors and Assigns.  The rights of any party under this Agreement 
shall not be assignable by such party hereto prior to the Closing without the written consent of 
the other party; provided, however, that so long as such assignment shall not be reasonably 
expected to delay or prevent Closing, Buyer may, without the prior consent of Sellers, assign its 
rights hereunder to receive some or all of the Licenses to (a) any Affiliate of Buyer, (b) any 
successor of all or substantially all of Buyer’s business by way of merger, consolidation, 
liquidation, purchase of assets of Buyer or other form of acquisition or other form of 
reorganization or (c) any lender of Buyer as collateral, but no such assignment shall relieve 
Buyer of any of its obligations to Sellers hereunder.  This Agreement shall be binding upon and 
inure to the benefit of the parties hereto and their successors and permitted assigns. 

11.6 Entire Agreement; Amendments.  Except for the NDA, which shall 
continue in full force and effect and shall be binding upon the parties for the full length of its 
term, this Agreement and the Exhibits and Schedules referred to herein (which are incorporated 
herein and made a part of this Agreement by reference) and the documents delivered pursuant 
hereto contain the entire understanding of the parties hereto with regard to the subject matter 
contained herein or therein, and supersede all prior agreements or understandings among Buyer 
and Sellers, with respect to the transactions contemplated herein.  This Agreement shall not be 
amended, modified or supplemented except by a written instrument signed by authorized 
representatives of Buyer and Sellers. 

11.7 Waivers. Any failure of Buyer or Sellers to comply with any obligation, 
covenant, agreement or condition herein may be waived by the other party only by a written 
instrument signed by Buyer or Sellers, as applicable, granting such waiver, but such waiver or 
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failure to insist upon strict compliance with such obligation, covenant, agreement or condition 
shall not operate as a waiver of, or estoppel with respect to, any subsequent or other failure.   

11.8 Expenses.  Except as otherwise set forth in Section 5.7 of this Agreement, 
each party hereto will pay all of its own costs and expenses incident to its negotiation and 
preparation of this Agreement and the consummation of the transactions contemplated hereby, 
including the fees, expenses and disbursements of its counsel and advisors.  Notwithstanding the 
above, in the event any party shall bring an action in connection with the performance, breach or 
interpretation of this Agreement, the prevailing party in any such action shall be entitled to 
recover from the losing party all reasonable costs and expenses of such action, including 
attorneys’ fees. 

11.9 Construction and Interpretation.  No party shall be deemed to be the 
draftsman hereof.  Accordingly, neither this Agreement nor any uncertainty or ambiguity herein 
shall be conclusively construed or resolved against any party hereto, whether under any rule of 
construction or otherwise.  This Agreement has been reviewed, negotiated and accepted by all 
parties.  The parties hereto expressly acknowledge and agree that nothing in the FCC Term Sheet 
is intended to limit in any manner any of the rights and obligations of the Buyer and/or the 
Sellers under this Agreement or otherwise contradict or be construed as a waiver of any 
provisions of this Agreement.  Furthermore, each of the parties expressly acknowledges, agrees 
and covenants that it will never assert, claim or contend that any provision of the FCC Term 
Sheet modifies, or was intended to modify, or should be construed so as to modify, in any way, 
any of the parties’ rights under this Agreement (including, without limitation, Articles VII and 
VIII of this Agreement).  The parties hereto further expressly acknowledge and agree that 
nothing herein is intended to modify or limit in any manner any of the rights and obligations of 
the FCC, the United States and/or Sellers in the FCC Term Sheet or be construed as a waiver of 
any provisions therein. 

11.10 Execution in Counterparts.  This Agreement may be executed in one or 
more counterparts which may be delivered by facsimile, each of which shall be considered an 
original instrument, but all of which shall be considered one and the same agreement, and shall 
become binding when one or more counterparts have been signed by each of the parties hereto 
and delivered to each of the other parties hereto. 

11.11 Governing Law.  This Agreement shall be governed by, enforced and 
construed in accordance with the laws of the State of New York, without regard to conflicts of 
law principles, and to the extent applicable, the Bankruptcy Code.  

11.12 Specific Performance.  Notwithstanding anything herein to the contrary, if 
Buyer or Sellers fail to perform any of its obligations under this Agreement, the aggrieved party 
shall have the right, in addition to all other rights or remedies, to specific performance of the 
terms hereof. 

11.13 Jurisdiction.  During the pendency of the Chapter 11 Cases, the parties 
agree that the Bankruptcy Court shall have the exclusive jurisdiction over all disputes and other 
matters relating to the interpretation and enforcement of this Agreement or any ancillary 
document executed pursuant hereto.  After the Chapter 11 Cases have been closed, the parties 
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agree that the federal court in the Southern District of New York (or in the absence of such 
jurisdiction by such court, the courts of the State of New York located in the City and County of 
New York) shall have the exclusive jurisdiction over all disputes and other matters relating to the 
interpretation and enforcement of this Agreement or any ancillary document executed pursuant 
hereto.  Buyer and each of the Sellers expressly consent to and agree not to contest such 
exclusive jurisdiction and, in addition, waive any rights to a jury trial.   

11.14 Headings.  Subject headings are included for convenience only and shall 
not effect the interpretation of any provisions of this Agreement. 
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed 
on the day and year first above written. 
 
SELLERS: 
 
NEXTWAVE TELECOM INC. 
 
 
By: /s/ Frank A. Cassou 
Name: Frank A. Cassou  
Its: Executive Vice President 
 
 

BUYER: 
 
CINGULAR WIRELESS LLC 
 
 
By: /s/ Stephen A. McGaw 
Name: Stephen A. McGaw 
Its: Senior Vice President –  
            Corporate  Development 
      
 
 

NEXTWAVE PERSONAL COMMUNICATIONS INC.
 
 
By: /s/ Frank A. Cassou 
Name: Frank A. Cassou  
Its: Executive Vice President 
 
 

 

NEXTWAVE PARTNERS INC. 
 
 
By: /s/ Frank A. Cassou 
Name: Frank A. Cassou  
Its: Executive Vice President 

 

NEXTWAVE POWER PARTNERS INC. 
 
 
By: /s/ Frank A. Cassou 
Name: Frank A. Cassou  
Its: Executive Vice President 
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EXHIBIT A 
LICENSES 

 
 
 

Call Sign Market BTA Block MHz Frequencies 

License 
Grant 
Date File Number 

Notification 
Grant Date

KNLF674 Allentown, PA BTA010 C3 10 1895-1900, 1975-1980 01/03/97 0000753787 04/21/03 
KNLH204 Atlanta, GA BTA024 F 10 1890-1895, 1970-1975 04/28/97 0000936612 04/21/03 
KNLF652 Baltimore, MD BTA029 C5 10 1905-1910, 1985-1990 01/03/97 0000753736 04/21/03 
KNLF646 Boston, MA BTA051 C5 10 1905-1910, 1985-1990 01/03/97 0000753594 04/21/03 
KNLF938 Chicago, IL BTA078 F 10 1890-1895, 1970-1975 04/28/97 0000936621 04/21/03 
KNLH203 Dallas, TX BTA101 F 10 1890-1895, 1970-1975 06/27/97 0000963156 04/21/03 
KNLF676 El Paso, TX BTA128 C4/C5 20 1900-1910, 1980-1990 01/03/97 0000753802 04/21/03 
KNLF693 Gainesville, FL BTA159 C3 10 1895-1900, 1975-1980 01/03/97 0000753724 04/21/03 
KNLF689 Hagerstown, MD BTA179 C3 10 1895-1900, 1975-1980 01/03/97 0000753685 04/21/03 
KNLH213 Harrisburg, PA BTA181 F 10 1890-1895, 1970-1975 04/28/97 0000963139 04/21/03 
KNLF648 Houston, TX BTA196 C5 10 1905-1910, 1985-1990 01/03/97 0000753625 04/21/03 
KNLF696 Joplin, MO BTA220 C3 10 1895-1900, 1975-1980 01/03/97 0000753622 04/21/03 
KNLH229 Kankakee, IL BTA225 F 10 1890-1895, 1970-1975 04/28/97 0000912263 04/21/03 
KNLF686 Lakeland, FL BTA239 C3 10 1895-1900, 1975-1980 01/03/97 0000753721 04/21/03 
KNLH217 Lancaster, PA BTA240 F 10 1890-1895, 1970-1975 04/28/97 0000917416 04/21/03 
KNLH209 Las Vegas, NV BTA245 F 10 1890-1895, 1970-1975 04/28/97 0000963133 04/21/03 
KNLF645 Los Angeles, CA BTA262 C3 10 1895-1900, 1975-1980 01/03/97 0000753783 04/21/03 
KNLF678 Manchester, NH BTA274 C3 10 1895-1900, 1975-1980 01/03/97 0000753686 04/21/03 
KNLF683 Portland, ME BTA357 C3 10 1895-1900, 1975-1980 01/03/97 0000753687 04/21/03 
KNLF812 Portland, OR BTA358 C3 10 1895-1900, 1975-1980 01/03/97 0000753708 04/21/03 
KNLF684 Poughkeepsie, NY BTA361 C3 10 1895-1900, 1975-1980 01/03/97 0000753788 04/21/03 
KNLH220 Reading, PA BTA370 F 10 1890-1895, 1970-1975 04/28/97 0000963103 04/21/03 
KNLH207 Sacramento, CA BTA389 F 10 1890-1895, 1970-1975 04/28/97 0000972972 04/21/03 
KNLH227 Salisbury, MD BTA398 F 10 1890-1895, 1970-1975 04/28/97 0000936573 04/21/03 
KNLH208 Salt Lake City, UT BTA399 F 10 1890-1895, 1970-1975 06/27/97 0000914013 04/23/03 
KNLF651 San Diego, CA BTA402 C3 10 1895-1900, 1975-1980 01/03/97 0000753740 04/21/03 
KNLH200 San Francisco, CA BTA404 F 10 1890-1895, 1970-1975 04/28/97 0000936562 04/21/03 
KNLF680 Sarasota, FL BTA408 C3 10 1895-1900, 1975-1980 01/03/97 0000753683 04/21/03 
KNLF679 Springfield, MO BTA428 C3 10 1895-1900, 1975-1980 01/03/97 0000753706 04/21/03 
KNLF653 Tampa, FL BTA440 C3/C4 20 1895-1905, 1975-1985 01/03/97 0000753718 04/21/03 
KNLF691 Temple, TX BTA441 C3 10 1895-1900, 1975-1980 01/03/97 0000753807 04/21/03 
KNLH222 Tyler, TX BTA452 F 10 1890-1895, 1970-1975 04/28/97 0000955021 04/21/03 
KNLF647 Washington, DC BTA461 C5 10 1905-1910, 1985-1990 01/03/97 0000753709 04/21/03 
KNLH218 York, PA BTA483 F 10 1890-1895, 1970-1975 04/28/97 0000963111 04/21/03 

         
* All C-Block spectrum is license to Nextwave Personal Communications Inc.; all F-Block spectrum is licensed NextWave 
Power Partners Inc. 
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EXHIBIT B 

ESCROW AGREEMENT 

THIS ESCROW AGREEMENT (this “Agreement”) is made as of ____________, 2003 
by and between NextWave Telecom Inc., a Delaware corporation (“NextWave Telecom”), 
NextWave Personal Communications Inc., a Delaware corporation and wholly owned subsidiary 
of NextWave Telecom (“NextWave Personal Communications”), NextWave Partners Inc., a 
Delaware corporation and wholly owned subsidiary of NextWave Telecom (“NextWave 
Partners”), NextWave Power Partners Inc., a Delaware corporation and wholly owned subsidiary 
of NextWave Partners (“NextWave Power Partners,” and together with NextWave Telecom, 
NextWave Personal Communications and NextWave Partners, “Sellers”), Cingular Wireless 
LLC, a Delaware limited liability company (“Buyer”), and ___________, a ___________ 
banking corporation (the “Escrow Agent”). 

 
 WHEREAS, each of the Sellers and Buyer have entered into an Purchase Agreement 
dated August 4, 2003 (the “Asset Purchase Agreement”) pursuant to which Buyer will purchase 
all rights and interests in the Licenses from Sellers.  Any capitalized term used but not defined 
herein shall have the meaning set forth in the Asset Purchase Agreement; and 

 
 WHEREAS, the Asset Purchase Agreement contemplates the establishment of an escrow 
account to provide, as the exclusive remedy, a fund for satisfaction of certain post-closing 
indemnification claims made by Buyer against Sellers pursuant to Article IX of the Asset 
Purchase Agreement; and 
 
 WHEREAS, Escrow Agent is willing to accept the escrow fund and to hold and distribute 
the escrow fund in accordance with the terms and conditions set forth herein. 

 
 NOW, THEREFORE, in consideration of the mutual promises contained herein, and 
other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, the parties agree as follows: 

 
 1. Appointment of Escrow Agent.  Buyer and Sellers hereby designate and appoint 
Escrow Agent to serve as escrow agent hereunder, and Escrow Agent hereby confirms its 
agreement to act as escrow agent upon the terms, conditions and provisions of this Agreement. 
 

2. Creation of Escrow Account.   
 

(a) Concurrently with the Closing, Buyer has deposited with Escrow Agent 
the cash sum of Twenty Million Dollars ($20,000,000.00) (together with all interest earned 
thereon, the “Indemnification Escrow Amount”) to provide the exclusive source of funds for 
payment of post-closing indemnification claims made by Buyer against Sellers pursuant to 
Article IX of the Asset Purchase Agreement.  The Indemnification Escrow Amount shall be 
invested in U.S. treasury securities, money market funds or direct obligations of the United 
States of America or obligations the principal of and interest on which are unconditionally 
guaranteed by the United States of America.  The Indemnification Escrow Amount is to be held, 
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administered and paid by Escrow Agent as provided herein.  Escrow Agent acknowledges 
receipt of the Indemnification Escrow Amount and agrees to hold, administer and pay the same 
in accordance with the terms of this Agreement and not permit any withdrawal thereof except 
pursuant to the terms hereof. 

 
3.   Disposition of Indemnification Escrow Amount.  At any time prior to the 

expiration of the Sellers’ indemnification obligations pursuant to Section 9.5 of the Asset 
Purchase Agreement (the “Termination Date”), Buyer may deliver to the Escrow Agent a notice 
of an Indemnification Claim (a “Notice of Claim”), with a copy contemporaneously delivered to 
Sellers.  If the Escrow Agent has not received from Sellers a written Notice of Dispute (as 
hereinafter defined) within twenty (20) calendar days after Escrow Agent receives the Notice of 
Claim (with a copy of such Notice of Dispute having been sent contemporaneously by Sellers to 
Buyer) stating that Sellers dispute the claim contained in the Notice of Claim, the portion of the 
Indemnification Escrow Amount specified in the Notice of Claim shall be disbursed by the 
Escrow Agent to Buyer as soon as practicable in accordance with the directions contained 
therein.  Subject to Section 4 of this Agreement, if the Escrow Agent receives a Notice of 
Dispute from Sellers within the ten-day period, the Escrow Agent shall not release the portion of 
the Indemnification Escrow Amount relating to the Notice of Dispute until the receipt of 
(i) written instructions executed jointly by Sellers and Buyer directing the Escrow Agent to 
cause the delivery of all or a specified portion of the Indemnification Escrow Amount to the 
appropriate party or parties (a “Joint Notice of Release”) or (ii) a final, binding and non-
appealable court order with respect thereto.  The Escrow Agent shall thereupon distribute within 
twenty (20) calendar days a portion of the Indemnification Escrow Amount in accordance with 
the directions contained in the Joint Notice of Release or the final, binding and non-appealable 
court order.   
 
 4. Termination of Agreement and Release of Escrow Fund. 
 

(a) Subject to the provisions of Section 3 hereof, the portion of the 
Indemnification Escrow Amount not subject to a Notice of Claim and not previously disbursed 
shall be disbursed to Sellers, and this Agreement, except for the provisions in Sections 7 and 8 
hereof, shall terminate on the Termination Date, unless prior to the close of business on the 
Termination Date (or the close of business on the business day prior to the Termination Date, if 
the Termination Date is not a business day) the Escrow Agent shall have received:  (i) any 
Notice of Claim for which the twenty (20) day period for filing the appropriate Notice of Dispute 
shall not have expired (“Outstanding Notice of Claim”); or (ii) any Notice of Claim for which 
the appropriate Notice of Dispute shall have been filed and for which the Escrow Agent shall not 
have received the appropriate Joint Notice of Release or a final, binding non-appealable court 
order with respect thereto (“Outstanding Notice of Dispute”).  The Escrow Agent shall be 
entitled to rely upon a joint notice executed by Sellers and Buyer as to the satisfaction of the 
conditions resulting in a termination of the escrow fund. 
 

 (b) If the Escrow Agent is in possession of any Outstanding Notice of Claim, 
or Outstanding Notice of Dispute on the Termination Date, the Escrow Agent shall disburse to 
Sellers within ten (10) days after the Termination Date the portion of the Indemnification Escrow 
Amount in excess of the aggregate amount of the Indemnification Escrow Amount subject to all 
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Outstanding Notices of Claim and Outstanding Notices of Dispute.  Furthermore, this Agreement 
shall remain in effect according to the terms herein until the Escrow Agent shall have released in 
accordance with the provisions set forth below all of the Indemnification Escrow Amount 
remaining subject to this Agreement, at which time, except for the provisions in Sections 7 and 8 
hereof, this Agreement shall terminate.  From and after the Termination Date, (x) the portion of 
the Indemnification Escrow Amount subject to any Outstanding Notice of Claim for which the 
appropriate Notice of Dispute shall not have been received by the Escrow Agent within the 
applicable ten day period shall be released to Buyer as directed in the Notice of Claim, as soon 
as practicable; and (y) if a Notice of Dispute with respect to a Notice of Claim is received within 
the applicable ten day period, such Notice of Dispute shall be treated as an Outstanding Notice 
of Dispute, and the portion of the Indemnification Escrow Amount subject to all Outstanding 
Notices of Dispute shall only be released upon receipt of appropriate Joint Notices of Release or 
a final, binding and non-appealable court order with respect thereto. 
 

5. Escrow Agent’s Duties.  Escrow Agent shall be obligated to perform only such 
duties as expressly set forth in this Agreement, and shall not be required, in carrying out its 
duties under this Agreement, to refer to or take any notice of any other agreement among the 
parties hereto, including but not limited to the Asset Purchase Agreement.   
 

6. Remedies of Escrow Agent. 
 
  (a) In the event of any disagreement or controversy hereunder, or if 
conflicting demands or notices are made upon Escrow Agent, or in the event Escrow Agent in 
good faith is in doubt as to what action it should take hereunder, the parties expressly agree and 
consent that Escrow Agent shall have the absolute right: (i) to stop all further proceedings in, and 
performance of, this Agreement and of all instructions received hereunder; (ii) to file a suit in 
interpleader and obtain an order from a court of competent jurisdiction requiring all persons 
involved to interplead their several claims and rights among themselves and with Escrow Agent, 
or (iii) to deposit all funds held hereunder into the registry or custody of a court of competent 
jurisdiction and thereupon be discharged of all further duties hereunder. 

 
  (b) While any interpleader proceeding arising out of or relating to this 
Agreement is pending, whether the same be initiated by Escrow Agent or by others, Escrow 
Agent shall have the right, at its option, to stop all further proceedings in, and performance of, 
this Agreement and instructions received hereunder until all differences shall have been resolved 
by agreement or until the rights of all parties shall have been fully and finally determined by the 
interpleader proceedings.  The rights of Escrow Agent under this Section 6 are in addition to all 
other rights which it may have by law or otherwise. 

 
 7. Escrow Agent’s Fees and Expenses.  The reasonable compensation of Escrow 
Agent as set forth in Schedule A hereto and all expenses, disbursements and advances (including 
reasonable attorneys’ fees) incurred by the Escrow Agent directly in connection with carrying 
out Escrow Agent’s duties hereunder shall be paid jointly by Sellers and Buyer.  

 
 8. Indemnification.  Each of the Sellers and Buyer, jointly and severally, agree to 
indemnify, protect and save and hold Escrow Agent and its successors and assigns, and each of 
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its directors, officers, agents and employees, harmless from and against all liabilities, 
obligations, losses, damages, penalties, claims, actions, suits, costs and expenses (including 
reasonable attorneys’ fees) of whatsoever kind or nature imposed on, incurred by or asserted 
against Escrow Agent or such other persons that in any way relate to or arise directly or 
indirectly out of the execution and delivery of this Agreement or any action taken hereunder; 
provided, however, that Sellers and Buyer shall have no such obligation to indemnify and save 
and hold Escrow Agent harmless from any liability incurred by, imposed upon or asserted 
against Escrow Agent resulting from the gross negligence or willful misconduct of Escrow 
Agent.   

 
 9. Resignation by or Termination of Escrow Agent.  Escrow Agent may resign as 
such by delivering written notice to Sellers and Buyer at least thirty (30) days prior to the 
effective date of such resignation.  Sellers and Buyer acting jointly, may terminate Escrow Agent 
from its position as such by delivering written notice to Escrow Agent to such effect executed by 
Sellers and Buyer at least thirty (30) days prior to the effective date of such termination (unless 
such termination is as a result of Escrow Agent’s breach of its obligations hereunder, in which 
case the effective date of such termination shall be any date specified in such notice by Sellers 
and Buyer).  In the event of such resignation by or termination of Escrow Agent, a successor 
Escrow Agent shall be appointed by mutual agreement between Sellers and Buyer and written 
notice of the appointment shall be delivered to Escrow Agent.  Escrow Agent that has been so 
terminated or has so resigned shall promptly deliver to the successor Escrow Agent the entire 
remaining Indemnification Escrow Amount (together with copies of all records pertaining 
thereto).  From and after the appointment of a successor Escrow Agent pursuant to this Section 
9, all references herein to Escrow Agent shall be deemed to be to such successor Escrow Agent.  
If Sellers and Buyer fail to appoint a successor Escrow Agent within thirty (30) days of the 
effective date of any resignation or termination pursuant to this Section 9, then Escrow Agent 
shall have the right to institute suit in a court of competent jurisdiction to have a successor 
Escrow Agent appointed and to tender into the registry or custody of such court any portion of or 
all of the Indemnification Escrow Amount, whereupon Escrow Agent shall be discharged from 
its obligations hereunder, provided that the provisions of Sections 7 and 8 shall survive such 
resignation or termination and Escrow Agent shall be entitled to its compensation earned prior 
thereto and any indemnification to which it may be entitled. 
 
 10. Notices. 
 

(a) A Notice of Claim shall specify (i) the amount of the claim to the 
Indemnification Escrow Amount; (ii) the portion of the Indemnification Escrow Amount the 
Escrow Agent is directed to disburse; (iii) a statement regarding the basis upon which the Notice 
of Claim is made, specifying in reasonable detail the nature of the claim for disbursement of such 
portion of the Indemnification Escrow Amount, and (iv) a reference to the applicable section of 
the Asset Purchase Agreement.  The Notice of Claim shall be executed by Buyer and a copy 
thereof shall be delivered to Sellers at the time the Notice of Claim is delivered to the Escrow 
Agent. 

 
(b) A Notice of Dispute shall specify the Notice of Claim to which it relates 

by indicating the date of such Notice of Claim, the amount of the claim to the Indemnification 
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Escrow Amount and the portion of the Indemnification Escrow Amount directed to be disbursed 
pursuant to such Notice of Claim and shall also specify in reasonable detail the basis for the 
dispute of the Notice of Claim.  The Notice of Dispute shall be executed by Sellers, and a copy 
thereof shall be delivered to Buyer at the time it is delivered to the Escrow Agent. 

 
(c) A Joint Notice of Release shall contain the information required to be 

contained in a Notice of Claim as modified by mutual agreement of the Sellers and Buyer, shall 
provide directions to the Escrow Agent concerning the Notice of Claim to which it pertains, and 
shall be executed by Sellers and Buyer. 

  
(d) The Escrow Agent shall not be responsible for the appropriateness, 

sufficiency or accuracy of information contained in a Notice of Claim, Notice of Dispute or Joint 
Notice of Release regarding the basis for the claim against the Indemnification Escrow Amount 
or the basis for the dispute regarding the disbursement of all or a portion of the Indemnification 
Escrow Amount. 

 
(e) Any notice or other communication to be given hereunder shall be in 

writing and shall be deemed sufficient when (i) mailed by United States certified mail, return 
receipt requested, (ii) mailed by overnight express mail, (iii) sent by facsimile, followed by 
confirmation mailed by first-class mail or overnight express mail, or (iv) delivered in person, at 
the address set forth below, or such other address as a party may provide to the other in 
accordance with the procedure for notices set forth in this Section: 

 
  If to any of the Sellers: 
     
  c/o NextWave Telecom Inc. 

411 West Putnam, 2nd Floor 
Greenwich, CT  06830 
Attention: General Counsel 
Telephone: (203) 422-6770 
Fax: (203) 422-2645 
 
With a copy to (which shall not constitute notice): 
 
Schrier-Rape, P.C. 

  5929 Westgrove Drive 
Dallas, Texas 75248 
Attention: Deborah Schrier-Rape 
Telephone: (214) 732-6441  
Facsimile: (972) 248-3229 
 

  If to Buyer: 
    
  Cingular Wireless LLC 
  5565 Glenridge Connector 

Suite 2000 
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Atlanta, Georgia  30342 
Attention:  Executive Vice President – Corporate Development 
Telephone: (404) 236-6240 
Facsimile: (404) 236-6245 

 
  With copies to (which shall not constitute notice): 
 
  Cingular Wireless LLC 

5565 Glenridge Connector 
Suite 2000 
Atlanta, Georgia  30342 
Attention:  General Counsel 
Telephone: (404) 236-6140 
Facsimile: (404) 236-6145 
 
Alston & Bird LLP 
1201 West Peachtree Street 
Atlanta, Georgia 30309-3424 
Attention:  Bryan E. Davis 

 J. William Boone 
Telephone: (404) 881-7000 
Facsimile: (404) 881-7777 
 
and 
 

  If to Escrow Agent: 
    
  _________________________ 
  _________________________ 

_________________________ 
  ________________________ 
  ________________________  
  ________________________ 

 
 11. General Provisions. 
 

 (a) Assignment.  The rights of any party under this Agreement shall not be 
assignable by such party without the written consent of the other parties; provided, however, that 
Buyer may, without the prior consent of the other parties, assign any or all of its rights hereunder 
to (a) any Affiliate of Buyer, (b) any successor of all or substantially all of Buyer’s business by 
way of merger, consolidation, liquidation, purchase of assets of Buyer or other form of 
acquisition or other form of reorganization or (c) any lender of Buyer as collateral, but no such 
assignment shall relieve Buyer of any of its obligations hereunder.  This Agreement shall be 
binding upon and inure to the benefit of the parties hereto and their successors and permitted 
assigns.   
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  (b) Amendment.  This Agreement may not be amended or modified except in 
a writing signed by all parties hereto. 

 
  (c) Waiver.  Failure to insist upon strict compliance with any of the terms or 
conditions of this Agreement at any one time shall not be deemed a waiver of such term or 
condition at any other time; nor shall any waiver or relinquishment of any right or power granted 
herein at any time be deemed a waiver or relinquishment of the same or any other right or power 
at any other time. 

 
  (d) Governing Law. This Agreement shall be governed by, enforced and 
construed in accordance with the laws of the State of New York, without regard to conflicts of 
law principles. 

 
  (e) Invalid Provision.  If any provision of this Agreement shall be determined 
to be invalid or unenforceable, this Agreement shall be deemed amended to delete such provision 
and the remainder of this Agreement shall be enforceable by its terms. 

 
  (f) Binding Effect.  This Agreement shall be binding upon and inure to the 
benefit of the parties hereto and their respective permitted successors and assigns. 

 
  (g) Further Assurances.  Each party agrees to execute and deliver all such 
further instruments and do all such further acts as may be reasonably necessary or appropriate to 
effectuate this Agreement. 

 
  (h) Headings.  Headings and captions contained in this Agreement are 
inserted only as a matter of convenience and for reference and in no way define, limit, extend or 
prescribe the scope of this Agreement or the intent of any provision. 

 
  (i) Entire Agreement.  This Agreement constitutes the entire agreement of the 
parties with respect to matters set forth in this Agreement, and supersedes any prior 
understanding or agreement, oral or written, with respect to such matters. 

 
  (j) Interpretations. No party shall be deemed to be the draftsman hereof.  
Accordingly, neither this Agreement nor any uncertainty or ambiguity herein shall be 
conclusively construed or resolved against any party hereto, whether under any rule of 
construction or otherwise.  This Agreement has been reviewed, negotiated and accepted by all 
parties. 

 
  (k) Execution in Counterparts.  This Agreement may be executed in any 
number of counterparts, each of which shall be an original, and all such counterparts shall 
constitute one and the same Agreement, binding on all the parties notwithstanding that all the 
parties are not signatories to the same counterpart. 
 

(l) Jurisdiction.  During the pendency of the Chapter 11 Cases, the parties 
agree that the Bankruptcy Court shall have the exclusive jurisdiction over all disputes and other 
matters relating to the interpretation and enforcement of this Agreement or any ancillary 



EXECUTION COPY 

B-8 
 
RTA01/2140675v1 

DAL:412356.1 

document executed pursuant hereto.  After the Chapter 11 Cases have been closed, the parties 
agree that the federal court in the Southern District of New York (or in the absence of such 
jurisdiction by such court, the courts of the State of New York located in the City and County of 
New York) shall have the exclusive jurisdiction over all disputes and other matters relating to the 
interpretation and enforcement of this Agreement or any ancillary document executed pursuant 
hereto.  Each of the parties expressly consents to and agrees not to contest such exclusive 
jurisdiction and, in addition, waives any rights to a jury trial.   
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the day and 
year first above written. 

 CINGULAR WIRELESS LLC 
 
     By:        
     Name:        
     Title:        

 
 

 NEXTWAVE TELECOM INC. 
 
     By:        
     Name:        
     Title:        
  
 
 NEXTWAVE PERSONAL COMMUNICATIONS INC. 
 
     By:        
     Name:        
     Title:        
 
 

NEXTWAVE PARTNERS INC. 
 
     By:        
     Name:        
     Title:        
 
 

NEXTWAVE POWER PARTNERS INC. 
 
     By:        
     Name:        
     Title:        
 
 
 ___________________________, as Escrow Agent 
 
     By:        
     Name:        
     Title:        
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SCHEDULE A 
 

SCHEDULE OF FEES 
 

The fee of $__________ for administering this Escrow Agreement is payable in advance at the 
time of closing.  
 
Out of pocket expenses such as, but not limited to postage, courier, overnight mail, insurance, 
money wire transfer, long distance telephone charges, facsimile, stationery, travel, legal or 
accounting, etc., will be billed at cost. 
 
These fees do not include extraordinary services, which will be priced according to time and 
scope of duties.  The fees shall be deemed earned in full upon receipt by the Escrow Agent, and 
no portion shall be refundable for any reason, including without limitation, termination of the 
Escrow Agreement. 
 
It is acknowledged that the schedule of fees shown above are acceptable for the services mutually 
agreed upon. 
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EXHIBIT C 

BILL OF SALE 
 

 This Bill of Sale dated as of _________, 2003 is by and between NextWave Telecom 
Inc., a Delaware corporation (“NextWave Telecom”), NextWave Personal Communications Inc., 
a Delaware corporation and wholly owned subsidiary of NextWave Telecom (“NextWave 
Personal Communications”), NextWave Partners Inc., a Delaware corporation and wholly owned 
subsidiary of NextWave Telecom (“NextWave Partners”), NextWave Power Partners Inc., a 
Delaware corporation and wholly owned subsidiary of NextWave Partners (“NextWave Power 
Partners,” and together with NextWave Telecom, NextWave Personal Communications and 
NextWave Partners, “Sellers”), and Cingular Wireless LLC, a Delaware limited liability 
company (“Buyer”).  Capitalized terms used herein which are not otherwise defined shall have 
the meanings assigned to them in the Purchase Agreement dated August 4, 2003 by and among 
each of the Sellers and Buyer (the “Purchase Agreement”). 

 
 WHEREAS, the Purchase Agreement provides for, among other things, the assignment 
and sale to Buyer from each Seller of all rights and interests in certain licenses for good and 
valuable consideration in the amount and on the terms and conditions provided therein; and 
 
 WHEREAS, all of the conditions set forth in the Purchase Agreement have been 
satisfied; and 

 
WHEREAS, the parties hereto now desire to carry out the intent and purpose of the 

Purchase Agreement by, among other things, each Seller’s execution and delivery of this 
instrument evidencing the sale, conveyance, assignment, transfer and delivery to the Buyer of all 
of such Seller’s right and interest in and to the Licenses (as defined below).   

 
NOW THEREFORE, the parties hereby agree as follows: 

 
1. Each Seller hereby sells, assigns and transfers to the Buyer, its successors and 

assigns, effective as of the date hereof, all of the rights and interests in the respective license and 
authorization issued by the Federal Communications Commission listed on Exhibit A attached 
hereto (the “Licenses”). 

 
2. The Buyer hereby accepts from each Seller the assignment and transfer of the 

Licenses and all of the Sellers’ right and interest therein and thereto, free and clear of all 
Encumbrances.   

 
3. This Bill of Sale shall be governed by, enforced and construed in accordance 

with, the laws of the State of New York, without giving effect to principles of conflicts of laws.  
 

4. This Bill of Sale may be signed in counterpart originals and delivered by 
facsimile, which collectively shall have the same legal effect as if all signatures had appeared on 
the same document. 
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 5. Notwithstanding any other provisions of this Bill of Sale to the contrary, nothing 
contained herein shall in any way supersede, modify, replace, amend, change, rescind, waive, 
exceed, expand, enlarge or in any way affect the provisions, including the warranties, covenants, 
agreements, conditions, representations or, in general any of the rights and remedies, and any of 
the obligations and indemnifications of the parties set forth in the Purchase Agreement nor shall 
this Bill of Sale expand or enlarge any remedies under the Purchase Agreement.  This Bill of 
Sale is intended only to effect the sale of the Licenses pursuant to the Purchase Agreement and 
shall be governed entirely in accordance with the terms and conditions of the Purchase 
Agreement.  All capitalized terms not otherwise defined herein shall have the meaning given to 
them in the Purchase Agreement.  
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IN WITNESS WHEREOF, this Bill of Sale has been signed by the Buyer and the Sellers 
as of the date set forth above. 
 
SELLERS: 
 
NEXTWAVE TELECOM INC. 
 
 
By: _____________________________ 
Name: _____________________________ 
Its: _____________________________ 
 
 

BUYER: 
 
CINGULAR WIRELESS LLC 
 
 
By: _____________________________ 
Name: _____________________________ 
Its: _____________________________ 
 
 

NEXTWAVE PERSONAL COMMUNICATIONS INC.
 
 
By: _____________________________ 
Name: _____________________________ 
Its: _____________________________ 
 
 

 

NEXTWAVE PARTNERS INC. 
 
 
By: _____________________________ 
Name: _____________________________ 
Its: _____________________________ 

 

NEXTWAVE POWER PARTNERS INC. 
 
 
By: _____________________________ 
Name: _____________________________ 
Its: _____________________________ 
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EXHIBIT A TO BILL OF SALE 
 

[SAME AS EXHIBIT A TO THE PURCHASE AGREEMENT] 
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EXHIBIT D  

SUBJECT MATTER OF OPINION OF COUNSEL TO SELLERS 

 
The Opinion of counsel(s) to the Sellers shall state the following: 

1. Subject to entry of the Bidding Procedures Order, the Sale Order becoming a 
Final Order and receipt of HSR Approval, the execution and delivery of the Agreement by each 
of the Sellers, and the performance by each of the Sellers of its obligations thereunder will not 
violate any federal, New York or Delaware statute, rule or regulation applicable to any of the 
Sellers. Counsel’s opinion in this paragraph may express no opinion as to federal and state laws and 
regulations applicable solely to telecommunications providers and license holders. 
 

2. To our knowledge, no consent, approval, authorization, registration or declaration 
by, or filing with, any New York, Delaware or federal governmental authority is required in 
connection with the execution and delivery by each of the Sellers of the Agreement, the 
consummation by each of the Sellers of the transactions contemplated thereby or the 
performance by each of the Sellers of its obligations thereunder, except for the entry of the 
Bidding Procedures Order, the Sale Order becoming a Final Order and receipt of the HSR 
Approval.  

 
3. None of the Sellers is an investment company, unit investment trust or face-

amount certificate company under the Investment Company Act of 1940, as amended, or subject 
to regulation under such Act, or controlled by an investment company, unit investment trust or 
face-amount certificate company under such Act (provided that control, for the purposes of this 
Opinion, is defined as the ownership of twenty five percent (25%) or more of the voting stock of 
any Seller).  

  
4. Each of the Sellers holds and has the right to use its Licenses.  The Licenses are in 

full force and effect, and except for FCC actions that have since been overturned by reviewing 
courts, have not been revoked, suspended, cancelled or modified.  The Licenses include all FCC 
licenses, permits and authorizations necessary for Sellers to operate a broadband PCS system in 
the markets corresponding to each License, as the systems are currently being operated.  Subject 
to the Sale Order and FCC Consent each becoming a Final Order and receipt of HSR Approval, 
the execution and delivery of the Agreement by each of the Sellers, and the performance by each 
of the Sellers of its obligations thereunder will not violate any federal and state laws and 
regulations applicable solely to telecommunications providers and license holders. 

 
5. There are no actions, suits or proceedings before the FCC pending or, to the best 

of our knowledge, threatened, against any of the Sellers or the Licenses.  There is no unsatisfied 
adverse FCC order, decree, or ruling outstanding against any of the Sellers or the Licenses.   

 
6. Sellers have filed a timely notification with the FCC stating that they have 

satisfied the five-year construction benchmarks applicable to the Licenses, as mandated by 
Section 24.203 of the FCC rules. 
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EXHIBIT E  

BIDDING PROCEDURES ORDER 

 
UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
 
----------------------------------------------------- x 
      : 
In re:      : CHAPTER 11 

      : 
NEXTWAVE PERSONAL   : CASE NO. 98-B 21529(ASH) 
COMMUNICATIONS INC.  et al  : 
      : 
   Debtors.  : JOINTLY ADMINISTERED 

     : 
----------------------------------------------------- x 
 

ORDER UNDER 11 U.S.C. §§ 105(a), 363 AND 1146(c) OF THE BANKRUPTCY 
CODE AND FEDERAL RULES OF BANKRUPTCY PROCEDURE 2002, 6004 

AND 9019: (A) APPROVING BIDDING PROCEDURES FOR 
THE SUBMISSION OF HIGHER AND BETTER OFFERS FOR THE SALE OF 

RIGHTS AND INTERESTS IN CERTAIN LICENCES; (B) AUTHORIZING 
PAYMENT OF BREAK-UP FEE AND EXPENSE REIMBURSEMENT IN THE 
EVENT A HIGHER OR BETTER OFFER OR COMPETING PROPOSAL IS 

APPROVED AND CONSUMMATED; (C) ESTABLISHING SALE AS 
CONTINGENT UPON APPROVAL OF THE FCC TERM SHEET; AND (D) 

APPROVING FORM OF 
NOTICE OF AUCTION AND SETTING HEARING AND RELATED 

DEADLINES WITH RESPECT TO SALE AND SETTLEMENT 

 
 Upon the motion (the “Motion”) of NextWave Telecom Inc., NextWave Personal 

Communications Inc., NextWave Partners Inc. and NextWave Power Partners Inc. 

(collectively, the “Debtors”), debtors and debtors in possession in the above-captioned 

bankruptcy cases, for, among other things, entry of an order pursuant to 11 U.S.C. §§ 

105(a) and 363, approving: (i) the form of the Purchase Agreement (the “Agreement”) 

dated August 4, 2003 between Debtors and Cingular Wireless LLC (“Proposed 
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Purchaser”) for the sale of Debtors’ rights and interests in the 34 licenses set forth on 

Exhibit A to the Agreement (the “Licenses”); (ii) the bidding procedures attached hereto 

as Exhibit A (the “Bidding Procedures”) governing the submission of higher and better 

offers for the purchase of the Debtors’ rights and interests in the Licenses; (iii) the notice 

of auction and sale hearing, substantially in the form attached hereto as Exhibit B (the 

“Notice of Auction and Sale Hearing”), establishing a date, time and place for the Sale by 

public auction of the Debtors’ rights and interest in the Licenses (the “Sale”) and the 

date, time and place for the hearing to approve (x) the Sale; (y) exemption of the Sale, 

pursuant to 11 U.S.C. § 1146(c), from any stamp, transfer, sales, recording or similar tax; 

and (z) other related matters (the “Sale Hearing”); (iv) payment of a Break-Up Fee (as 

defined in the Motion) of one and one-half percent (1.5%) of the Purchase Price as an 

administrative expense pursuant to Section 503(b)(1) of the Bankruptcy Code payable as 

provided for in Section 5.7(d) of the Agreement; (v) payment of the Expense 

Reimbursement (as defined in the Motion) pursuant to Section 503(b)(1) of the 

Bankruptcy Code in an amount not to exceed Four Hundred Thousand Dollars 

($400,000.00); and (vi) establishing the Sale as contingent upon Court approval of the 

FCC Term Sheet (as defined in the Motion) without modification; and due and proper 

notice of the Motion having been given to all parties in interest in these cases; and all 

interested parties having been afforded an opportunity to be heard with respect to the 

Motion; and the Court having reviewed and considered: (i) the Motion, (ii) the objections 

thereto, if any; and after due deliberation thereon; and good and sufficient cause 

appearing therefore; this Court hereby 

 FINDS AND DETERMINES THAT 
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A. Debtors have articulated good and sufficient reasons for approval of the 

Bidding Procedures and the Notice of Auction and Sale Hearing in connection with the 

Sale of the Debtors’ rights and interests in the Licenses;  

B. The Bidding Procedures are reasonable and appropriate to maximize the 

value to the estates of the Licenses; 

C. The Agreement, the Bidding Procedures, and each of the Break-Up Fee 

and the Expense Reimbursement were negotiated in good faith and from an arms’-length 

bargaining position; and 

D. The allowance of each of the Break-Up Fee and the Expense 

Reimbursement are necessary to create competitive bidding and constitute the sound 

exercise of Debtors’ business judgment. 

E. In order for all parties to be willing to proceed with the Auction and the 

Sale, it is necessary and in the best interest of the NextWave estates to require the Sale to 

be contingent upon and not proceed without the FCC Term Sheet being approved without 

modification. 

 NOW, THEREFORE, IT IS HEREBY 

 ORDERED, that capitalized terms used herein and not otherwise defined herein 

shall have the meanings ascribed to them in the Bidding Procedures; and it is further 

 ORDERED, that the Motion is GRANTED as set forth below; and it is further  

 ORDERED, that Debtors may conduct an auction of the Licenses (the “Auction”) 

in accordance with the Bidding Procedures, which procedures are hereby approved; and 

it is further 

 ORDERED, that Debtors shall serve the Notice of Auction and Sale Hearing upon 
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the entities and in the manners specified in the Bidding Procedures.  Such service shall be 

deemed good and sufficient notice of this Order, the Motion, and all proceedings to be 

held thereon; and it is further 

 ORDERED, that any bidder desiring to submit a Bid (as defined in the Bidding 

Procedures) at the Auction shall deliver such Bid in writing to the entities and in the 

manner specified in the Bidding Procedures, such that the Bid is actually received by all 

required entities not later than September 15, 2003 at 12:00 p.m. (New York time); and it 

is further 

 ORDERED, that Debtors shall hold the Auction in accordance with the Bidding 

Procedures at the offices of UBS Investment Bank at 299 Park Avenue, New York, New 

York 10171, on September 23, 2003, at 9:00 a.m. (New York time) or such later date as 

Debtors, after consultation with the Proposed Purchaser, the Committee, the FCC and the 

DIP Lender (as defined in the Bidding Procedures), may agree.  Any entity (as used 

throughout this Order, such term shall have the meaning set forth in Section 101(15) of 

the Bankruptcy Rules) seeking to participate as a bidder at the Auction must strictly 

comply with the Bidding Procedures; and it is further 

 ORDERED, that objections, if any, to the relief sought in the Motion relative to 

the Sale shall be filed and served in accordance with the Bidding Procedures such that the 

objection is actually received by all required entities before September 12, 2003 at 4:00 

p.m. (New York time); and it is further 

 ORDERED, that a hearing on the Motion to confirm the results of the Auction 

and to approve the terms of the Sale will be held on September 25, 2003 at ___:___ 

__.m.; and it is further 
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 ORDERED, that each of the Break-Up Fee and the Expense Reimbursement is 

approved to be paid as an administrative expense pursuant to Section 503(b)(1) of the 

Bankruptcy Code on the terms and conditions set forth in the Agreement (including but 

not limited to the sole sources of funds for payment of the Break-Up Fee as provided in 

Section 5.7(d) of the Agreement); and it is further 

 ORDERED, that all objections to the entry of this Order, to the extent not 

resolved at or prior to the hearing, are overruled; and it is further  

 ORDERED, that the Sale is contingent upon, and shall not proceed without, Court 

approval of the FCC Term Sheet (as defined in the Motion) without modification; and it 

is further 

 ORDERED, that the Court shall retain jurisdiction over any matters related to or 

arising from the implementation of this Order. 

 Dated ________________, 2003. 

      ____________________________________ 
      UNITED STATES BANKRUPTCY JUDGE 
 



EXECUTION COPY 

E-6 
RTA01/2140675v1 

DAL:412356.1 

 

EXHIBIT A 
 

(TO BIDDING PROCEDURES ORDER) 
 
 

 
BIDDING PROCEDURES 

 These Bidding Procedures set forth the process by which NextWave Telecom 
Inc., NextWave Personal Communications Inc., NextWave Partners Inc. and NextWave 
Power Partners Inc. (collectively, “Debtors”) may effectuate a sale (a “Sale” or to “Sell”) 
of all of Debtors’ right and interest in and to the Licenses (as defined below).  The 
Bidding Procedures were approved by order dated August ___, 2003 (the “Bidding 
Procedures Order”) of the United States Bankruptcy Court for the Southern District Court 
of New York (the “Court”) (in which Debtors’ Chapter 11 cases are pending, jointly 
administered as case no. 98-B 21529(ASH)), upon a motion (the “Motion”) of Debtors 
for an Order approving, among other things: (a) bidding procedures for the sale of the 
Debtors’ rights and interests in the Licenses (as defined below);  (b) a form of notice of 
auction and sale hearing  (the “Notice of Auction and Sale Hearing”), and (c) establishing 
the Sale as contingent upon approval of the FCC Term Sheet (as defined in the Motion).  
 

1. Interests in Licenses to be Sold   
 
 Debtors propose to Sell their rights and interests in the licenses listed on Exhibit 
A to these Bidding Procedures (the “Licenses”) to a successful bidder through the 
Auction (as defined below).  The Debtors’ rights and interests in the Licenses are to be 
sold free and clear of all Encumbrances (as defined in the Agreement) on the terms and 
conditions set forth in the Agreement, subject to (a) agreement to the contrary with the 
successful bidder and (b) approval of the FCC pursuant to the FCC Regulatory Review 
and Approval (as defined in the Sale Order, the form of which is attached as Exhibit F to 
the Agreement) and payment of the FCC Direct Payment (as defined in the FCC Term 
Sheet) provided for in Section 2(a) of the FCC Term Sheet.   
 

2. Notice of Auction and Notice of Sale Hearing 
 
 On a date not later than three (3) business days following approval by the Court 
of the Bidding Procedures Order, Debtors will transmit (a) the Notice of Auction and 
Sale Hearing, (b) the Bidding Procedures Order and (c) the Bidding Procedures by 
postage-prepaid, first-class U.S. mail, hand-delivery, telecopy, or overnight courier, to: 
(i) the Office of the United States Trustee; (ii) counsel to the Official Committee of 
Unsecured Creditors (“Committee”); (iii) counsel to BFD Communications Partners, 
L.P., a Cayman Islands limited partnership and administrative agent and lender under the 
Debtors’ debtor-in-possession financing (including any lenders under any replacement 
debtor-in-possession financing, the “DIP Lender”); (iv) counsel to the Federal 
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Communications Commission (“FCC”); (v) the entities who have requested notice 
pursuant to Bankruptcy Rule 2002; (vi) those government agencies required to receive 
notice of proceedings under the Bankruptcy Rules and the Local Bankruptcy Rules; (vii) 
potential qualified bidders known to Debtors; and (ix) any other entities that Debtors, the 
Proposed Purchaser (as defined below), the Committee or the DIP Lender desire to 
receive notice.  Additionally, Debtors shall cause the Notice of Auction and Sale Hearing 
to be published in the national edition of the Wall Street Journal on a date commencing 
not later than five (5) business days following approval by the Court of the Bidding 
Procedures Order and to continue for three (3) consecutive days. 
 

3. Indication of Interest 
 
 Debtors will send a proposed confidentiality agreement to any entity that, in 
response to the Notice of Auction and Sale Hearing, in writing, makes a request to 
Debtors’ undersigned counsel for information about the Licenses or indicates its interests 
in participation in the Auction. 
 

4. Confidentiality Agreement and Selection of Qualified Bidder 
 
 Potential bidders on the Licenses will be required to (i) complete and execute a 
confidentiality agreement in form and substance satisfactory to Debtors (which shall be 
on terms no less favorable to Debtors as the NDA (as defined in the Agreement)); (ii) 
provide Debtors with current financial information about their financial qualifications 
and any other information Debtors may reasonably request; and (iii) provide a 
preliminary non-binding proposal (the “Proposal”) regarding (v) the purchase price; (w) 
structure and financing of the Sale; (x) anticipated regulatory approvals required to close 
the Sale and the anticipated time frame and impediments for obtaining the same; (y) other 
conditions to closing; and (z) the nature and extent of additional due diligence it may 
wish to conduct.  Debtors shall qualify potential bidders for continuing with the sales 
process by notifying potential bidders who have returned the confidentiality agreement 
and presented satisfactory financial qualifications that they have been selected as a 
qualified bidder (the “Qualified Bidders”).   
 

5. Purchase Agreement with Proposed Purchaser 
 
 Debtors have entered into that certain Purchase Agreement dated August 4, 2003 
(the “Agreement”) with Cingular Wireless LLC (the “Proposed Purchaser”).  Pursuant to 
the Agreement, Debtors have agreed to Sell their rights and interests in the Licenses to 
Proposed Purchaser, subject to higher and better offers from Qualified Bidders at the 
Auction (as defined below).  Pursuant to the Agreement, Proposed Purchaser has agreed 
to pay One Billion Four Hundred Million Dollars ($1,400,000,000.00) for the purchase of 
the Debtors’ rights and interests in the Licenses (the “Purchase Price”).  Further, the 
Agreement provides, and the Court has approved, that Debtors shall pay, pursuant to 
Section 503(b)(1) of the Bankruptcy Code, to Proposed Purchaser on the terms and 
conditions set forth in the Agreement (including but not limited to the sole sources for 
such payment as provided in Section 5.7(d) of the Agreement), (i) a break-up fee equal to 
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1.5% of the Purchase Price (the “Break-Up Fee”), and (ii) an expense reimbursement (the 
“Expense Reimbursement”) not to exceed Four Hundred Thousand Dollars 
($400,000.00).  A copy of the Agreement is available upon written request to Debtors’ 
undersigned counsel.   
 

6. Due Diligence 
 
 Debtors will provide reasonable access to Debtors’ books, records, and executives 
to Qualified Bidders for the purpose of conducting due diligence with respect to the 
Licenses.   
 

7. Submission of Bids 
 
 Any Qualified Bidder desiring to bid (a “Bid”) for the Debtors’ rights and 
interests in the Licenses at the Auction, must deliver, in writing, its Bid to: (i) Schrier-
Rape, P.C., co-counsel for the Debtors, 5929 Westgrove Drive, Dallas, Texas 75248 
(Attn: Deborah L. Schrier-Rape); and (ii) UBS Investment Bank, Attention: Davis Terry, 
Managing Director, 299 Park Avenue, New York, New York 10171, such that the Bid is 
actually received by each of the foregoing entities not later than 12:00 p.m. (New York 
time) on September 15, 2003 (the “Bid Deadline”).  Bids received after this deadline may 
be rejected or considered in Debtors’ discretion. 
 
 To be considered, a “Bid” must consist of the following: 
 

(A) The Qualified Bidder offers to purchase the Debtors’ rights and interests in 
the Licenses upon the terms and conditions set forth in a copy of an agreement 
attached to its letter, in the form of the Agreement and marked to show 
changes to the Agreement, including price; 

(B) The Qualified Bidder’s offer is irrevocable until the earlier of the closing of 
the Sale of the Licenses or 30 days after the entry of the Sale Order approving 
the Sale of the Licenses; 

(C) The bid letter shall be accompanied by: 

(1) a deposit in a form acceptable to the Debtors in the amount of 1.5% of 
the Purchase Price payable to the order of UBS AG - Stamford 
Branch, as agent for the Debtors (the “Earnest Money Deposit”); and 

(2) written evidence of a commitment for financing or other evidence of 
ability to consummate the Sale; and 

(D) The Qualified Bidder offers to make the FCC Direct Payment as provided in 
Section 2(a) of the FCC Term Sheet. 

(E) Unless waived by the Debtors and the Proposed Purchaser, the Debtors will 
consider a bid from a Qualified Bidder (other than the Proposed Purchaser) 
only if the bid: 
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(1) provides overall value for the Licenses to the Debtors of at least the 
Purchase Price plus the Break-Up Fee plus $40 million (the Break-Up 
Fee and $40 million being together the “Overbid Threshold”); 

(2) is on terms that in the Debtors’ reasonable business judgment, are not 
materially more burdensome or conditional than the terms of Proposed 
Purchaser’s Agreement; 

(3) is not conditioned on obtaining financing or on the outcome of 
unperformed due diligence by the Qualified Bidder; 

(4) does not request or entitle the bidder to any break-up fee, termination 
fee, expense reimbursement or similar type of payment; 

(5) provides for the purchase of all of the Debtors’ right and interest in the 
Licenses and only the Licenses to be purchased by Proposed Purchaser 
under the Agreement, free and clear of all Encumbrances, subject to 
approval of the FCC pursuant to the FCC Regulatory Review and 
Approval and payment of the FCC Direct Payment provided for in 
Section 2(a) of the FCC Term Sheet; 

(6) in Debtors’ good faith opinion, is likely to receive all necessary federal 
and state regulatory approvals; and 

(7) is received by the Bid Deadline. 
 
A bid received from a Qualified Bidder that meets the above requirements is a 

“Qualified Bid.”  A Qualified Bid will be valued based upon factors such as net value 
provided by such bid and the likelihood and timing of consummation 
 
 Bidders and all other entities shall keep Bids confidential, with access restricted 
to the Proposed Purchaser, Debtors, the Committee, the FCC and the DIP Lender, and 
any of their respective professionals.  Debtors may request additional information from a 
bidder other than Proposed Purchaser (whether previously qualified or not) in order to 
evaluate the bidder’s ability to consummate a transaction and to fulfill its obligations in 
connection therewith, and such bidder shall be obligated to provide such information as a 
precondition to participating further in the Auction.   
 

8. Auction and Selection of Winning Bid 
 

If at least one Qualified Bid has been received (the “Topping Bid”), the Debtors 
may conduct an Auction in accordance with the terms below.  Only Qualified Bidders 
(including the Proposed Purchaser) will be eligible to participate at the Auction.  At least 
two (2) business days prior to the Auction, each Qualified Bidder (including the Proposed 
Purchaser or its Affiliates (as defined in the Agreement), any of which is deemed a 
Qualified Bidder) who has submitted a Qualified Bid must inform the Debtors whether it 
intends to participate. 
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 At the Auction, only the Proposed Purchaser and such Qualified Bidders who 
have submitted Qualified Bids in attendance at the start of the Auction shall be entitled to 
make any additional bids.  The additional bids will be made and received in one room, on 
an open basis, and all other bidders shall be entitled to be present for all bidding with the 
understanding that the true identity of each bidder (including such bidder’s ultimate 
parent) shall be fully disclosed to all other bidders and that all material terms of each bid 
will be fully disclosed to all other bidders throughout the entire Auction.  Except as 
expressly provided in this paragraph, all increases in bids following receipt of the 
Topping Bid or any additional bids that meet such requirement shall be made in 
increments of not less than $10 million.  Bidding at the Auction shall continue until such 
time as the highest and best offer is determined.  The Break-Up Fee shall be maintained 
for the benefit of the Proposed Purchaser or any of its Affiliates with respect to any 
Topping Bid.  For the avoidance of doubt, during the Auction, for the Proposed Purchaser 
or any of its Affiliates to top the Topping Bid or any other additional bid (other than its 
own), such additional bid shall be not less than $10 million greater than the Topping Bid 
or any other additional bid less the Break-Up Fee. 
 

The Auction will be conducted at 9:00 a.m. (New York time) to be held at the 
offices of UBS Investment Bank, 299 Park Avenue, New York, New York 10171 on 
September 23, 2003, or such later date as Debtors, after consultation with the Proposed 
Purchaser, the Committee, the FCC and the DIP Lender, may agree (the “Auction”).  The 
Auction will be conducted according to the specific process set forth on Exhibit C 
attached hereto.  For its Bid to be considered, a Qualified Bidder must appear in person at 
the Auction or through a duly authorized representative.   

 
At the conclusion of the Auction, Debtors, after consultation with the Committee, 

the FCC, and the Lenders, will select the bid that they determine to be the highest and 
best offer for the Licenses (the “Winning Bid”).  Debtors shall file a notice with the 
Court of such election and present the Winning Bid to the Court for approval.  The party 
that submits the Winning Bid shall be referred to as the “Winning Bidder.”  Unless and to 
the extent otherwise agreed by Debtors, the Winning Bidder will enter into definitive 
agreements before the Auction is adjourned.   

 
The Court’s approval of the Sale shall be effective upon the entry of the Sale 

Order pursuant to Bankruptcy Rule 6004(g).  The Sale Order shall contain a finding that 
the purchaser is a good faith purchaser in accordance with Section 363(m) of the 
Bankruptcy Code.   
 

9. Sale Hearing 
 
 The hearing to consider approval of the Sale (the “Sale Hearing”) will take place 
before the Honorable Adlai S. Hardin, Jr., United States Bankruptcy Judge, on September 
25, 2003, at __:__ _.m. in Room 520, United States Bankruptcy Court, Southern District 
of New York, 300 Quarropas Street, White Plains, New York 10601.   
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10. Objections 
 
 Objections to the Sale (an “Objection”), shall be in writing and filed and served 
by 4:00 p.m. (New York time) on September 12, 2003 on: (i) Schrier-Rape, P.C., co-
counsel for the Debtors, 5929 Westgrove Drive, Dallas, Texas  75248 (Attn: Deborah L. 
Schrier-Rape); (ii) Andrews & Kurth L.L.P., co-counsel for the Debtors, 1717 Main 
Street, Suite 3700, Dallas, Texas 75201 (Attn:  Jason Brookner); (iii) Weil, Gotshal & 
Manges LLP, special corporate counsel for the Debtors, 676 Fifth Avenue, New York, 
New York 10153 (Attn:  Paul M. Basta); (iv) Kasowitz, Benson, Torres & Friedman, 
counsel for the Committee, 1633 Broadway, 22nd Floor, New York, New York  10019 
(Attn: David M. Friedman); (v) Tory’s, counsel for the DIP Lender, 237 Park Avenue, 
New York, New York  10019 (Attn: Emanuel Grillo); (vi) Department of Justice, 
Assistant U.S. Attorney, Civil Division, 33 Whitehall Street, 8th Floor, New York, New 
York 10004 (Attn: David J. Kennedy); (vii) Alston & Bird LLP, counsel for the Proposed 
Purchaser, 1201 West Peachtree Street, Atlanta, Georgia 30309-3424 (Attn: Bryan E. 
Davis and J. William Boone); and (viii) Office of the U. S. Trustee for the Southern 
District of New York, 33 Whitehall Street, 21st Floor, New York, New York  10004 
(Attn: Pamela Lustrin). 
 

11. Closing 
 

Closing is subject to: (i) satisfaction or waiver of the conditions set forth in the 
Agreement (or any other agreement entered into with the Winning Bidder); (ii) Court 
approval of the Sale by Final Order (as defined in the Agreement); (iii) FCC regulatory 
approval of the transfer of the Debtors’ rights and interests in the Licenses by Final Order 
of the Commission; (iv) HSR Approval (as defined in the Motion); and (v) Court 
approval of the FCC Term Sheet without modification (collectively, the “Closing 
Conditions”). 
 

The closing of the Sale shall occur within ten (10) business days after the date 
upon which all of the Closing Conditions have been satisfied (the “Closing Date”).   
 

12. Failure to Consummate Purchase 
 
 If for any reason a Winning Bidder fails to consummate the proposed Sale by the 
Closing Date due to a breach by such Winning Bidder, the Winning Bidder shall forfeit 
its Earnest Money Deposit to the Debtors.  Debtors may consummate the proposed 
transaction with the next highest bidder at the final price bid by such bidder at the 
Auction (or, if such bidder is unable to consummate the transaction at such price, Debtors 
may consummate the transaction with the next highest bidder, and so forth), at the 
Debtors’ option.  The agreement with the highest bidder shall be deemed in full force and 
effect through the Closing Date.  To the extent such bidder and Debtors’ consent, Debtors 
and such bidder are authorized to effect the Sale of the Debtors’ rights and interests in the 
Licenses to such bidder as soon as is commercially reasonable without further order of 
the Bankruptcy Court.   
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13. Return of Earnest Money Deposits 
 
 Within thirty (30) business days after a Winning Bid has been selected and the 
Sale of the Debtors’ rights and interests in the Licenses has been approved by the Court, 
the Earnest Money Deposits of the Qualified Bidders who are not the Winning Bidder 
shall be returned, provided such Qualified Bidder has not appealed from the order 
approving the Sale of the Licenses.    
 



EXECUTION COPY 

E-13 
RTA01/2140675v1 

DAL:412356.1 

 

 
EXHIBIT A 

 
(TO BIDDING PROCEDURES) 

 
“LICENSES” 

 
SEE EXHIBIT “A” TO THE PURCHASE AGREEMENT 
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EXHIBIT B 
 

(TO BIDDING PROCEDURES ORDER) 
 
 

NOTICE OF AUCTION AND SALE HEARING 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
 
----------------------------------------------------- x 
      : 
In re:      : CHAPTER 11 

      : 
NEXTWAVE PERSONAL   : CASE NO. 98-B 21529(ASH) 
COMMUNICATIONS INC. et al  : 
      : 
   Debtors.  : JOINTLY ADMINISTERED 

     : 
----------------------------------------------------- x 

 
NOTICE OF AUCTION AND SALE HEARING 

 
 PLEASE BE ADVISED that on August ____, 2003, the United States Bankruptcy 

Court for the Southern District of New York (the “Court”) entered an order (the 

“Scheduling Order”) approving the bidding procedures attached hereto as Exhibit A (the 

“Bidding Procedures”), which procedures are to control in connection with the proposed 

disposition by sale (to “Sell” or a “Sale”) of all of the rights and interests in and to certain 

licenses (as reflected on Exhibit A to the Bidding Procedures, the “Licenses”) of 

NextWave Telecom Inc., NextWave Personal Communications Inc., NextWave Partners 

Inc. and NextWave Power Partners Inc. (collectively, “Debtors”).  The Licenses are to be 

sold free and clear of all Encumbrances (as defined in the Agreement (which is defined 

below)), subject to approval of the FCC pursuant to the FCC Regulatory Review and 

Approval (as defined in the Sale Order, the form of which is attached as Exhibit F to the 

Agreement) and payment of the FCC Direct Payment provided for in Section 2(a) of the 

FCC Term Sheet (as defined in the FCC Term Sheet).   

 PLEASE BE FURTHER ADVISED that Debtors have entered into that certain 

Purchase Agreement dated August 4, 2003 (the “Agreement”) with Cingular Wireless 
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LLC (the “Proposed Purchaser”).  Pursuant to the Agreement, Debtors have agreed to 

Sell their rights and interests in the Licenses to Proposed Purchaser, subject to higher and 

better offers from Qualified Bidders (as defined below and in the Bidding Procedures) at 

the Auction (as defined below).  Pursuant to the Agreement, Proposed Purchaser has 

agreed to pay One Billion Four Hundred Million Dollars ($1,400,000,000.00) for the 

purchase of the Licenses (the “Purchase Price”).  Further, the Agreement provides that 

Debtors shall pay, pursuant to Section 503(b)(1) of the Bankruptcy Code, to Proposed 

Purchaser, in the event that the Agreement is terminated or the Sale is not consummated 

with the Proposed Purchaser as provided in the Agreement (including but not limited to 

the sole sources of payment as provided in Section 5.7(d) of the Agreement), (i) a break-

up fee equal to 1.5% of the Purchase Price (the “Break-Up Fee”), and (ii) an expense 

reimbursement (the “Expense Reimbursement”) not to exceed Four Hundred Thousand 

Dollars ($400,000.00).  A copy of the Agreement is available upon written request to 

Debtors’ undersigned counsel.   

 PLEASE BE FURTHER ADVISED that all interested bidders are strongly 

advised to read carefully the Bidding Procedures.  To the extent there are any 

inconsistencies between the Bidding Procedures as set forth in Exhibit A hereto and the 

summary description of its terms and conditions contained in this Notice, the terms of the 

Bidding Procedures control.  Failure to comply with the Bidding Procedures shall result 

in the disqualification of an interested bidder. 

 PLEASE BE FURTHER ADVISED that, pursuant to the Bidding Procedures, a 

public auction of the Licenses will be conducted at the offices of UBS Investment Bank, 

299 Park Avenue, New York, New York 10171 at 9:00 a.m. (New York time) on 
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September 23, 2003 or such later date as Debtors, after consultation with the Proposed 

Purchaser, the Federal Communications Commission, the Official Committee of 

Unsecured Creditors, and the DIP Lender, may agree (the “Auction”). 

 PLEASE BE FURTHER ADVISED that, pursuant to the Bidding Procedures, any 

bidder desiring to submit a bid at the Auction (a “Bid”) must send a letter of interest to 

Debtors’ undersigned counsel and must first be qualified by Debtors (a “Qualified 

Bidder”).  Qualified Bidders must deliver their bids in writing to (i) Schrier-Rape, P.C., 

co-counsel for the Debtors, 5929 Westgrove Drive, Dallas, Texas 75248 (Attn: Deborah 

L. Schrier-Rape) (Fax Number 972-248-3229); (ii) UBS Investment Bank, 299 Park 

Avenue, New York, New York 10171 (Attn: Davis Terry, Managing Director) (Fax 

Number 212-821-2675), such that the Bid is actually received by each of the foregoing 

entities not later than 12:00 p.m. (New York time) on September 15, 2003 (the “Bid 

Deadline”).   

 PLEASE BE FURTHER ADVISED that a hearing to consider approval of the 

Sale (the “Sale Hearing”) will take place before the Honorable Adlai S. Hardin, Jr., 

United States Bankruptcy Judge, on September 25, 2003, at __:__ _.m. in Room 520, 

United States Bankruptcy Court, Southern District of New York, 300 Quarropas Street, 

White Plains, New York 10601.   

PLEASE BE FURTHER ADVISED that Objections to the Sale (an “Objection”), 

shall be in writing and filed and served by 4:00 p.m. (New York time) on September 12, 

2003 on: (i) Schrier-Rape, P.C., co-counsel for the Debtors, 5929 Westgrove Drive, 

Dallas, Texas  75248 (Attn: Deborah L. Schrier-Rape); (ii) Andrews & Kurth L.L.P., co-

counsel for the Debtors, 1717 Main Street, Suite 3700, Dallas, Texas 75201 (Attn:  Jason 
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Brookner); (iii) Weil, Gotshal & Manges LLP, special corporate counsel for the Debtors, 

676 Fifth Avenue, New York, New York 10153 (Attn:  Paul M. Basta); (iv) Kasowitz, 

Benson, Torres & Friedman, counsel for the Committee, 1633 Broadway, 22nd Floor, 

New York, New York  10019 (Attn: David M. Friedman); (v) Tory’s, counsel for the DIP 

Lender, 237 Park Avenue, New York, New York  10019 (Attn: Emanuel Grillo); (vi) 

Department of Justice, Assistant U.S. Attorney, Civil Division, 33 Whitehall Street, 8th 

Floor, New York, New York 10004 (Attn: David J. Kennedy); (vii); Alston & Bird LLP, 

counsel for the Proposed Purchaser, 1201 West Peachtree Street, Atlanta, Georgia 30309-

3424 (Attn: Bryan E. Davis and J. William Boone); and (viii) Office of the U. S. Trustee 

for the Southern District of New York, 33 Whitehall Street, 21st Floor, New York, New 

York  10004 (Attn: Pamela Lustrin). 

 PLEASE BE FURTHER ADVISED that, all requests for information concerning 

the Licenses should be directed to the undersigned counsel for Debtors. 

Dated: August __, 2003. 

 

     [SELLERS’ COUNSEL] 
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EXHIBIT A 
 

(TO NOTICE OF AUCTION AND SALE HEARING) 
 
 

“BIDDING PROCEDURES” 

SEE EXHIBIT “E” TO THE PURCHASE AGREEMENT,  
PAGES E-6 THROUGH E-12 
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EXHIBIT C 
 

(TO BIDDING PROCEDURES ORDER) 
 
 

AUCTION PROCESS 
 
 

Any capitalized terms not defined in this Exhibit C shall have the meaning ascribed to such 

term in the Bidding Procedures. 

1. Open auction.   

2. At the Auction, only the Proposed Purchaser and such Qualified Bidders in attendance at 

the start of the Auction shall be entitled to make any additional Bids.  Bidding shall 

proceed in one room, on an open basis, and all other Qualified Bidders shall be entitled to 

be present for all bidding with the understanding that the true identity of each Qualified 

Bidder (including each Qualified Bidder’s ultimate parent) shall be fully disclosed to all 

other Qualified Bidders and that all material terms of each Bid will be fully disclosed to 

all other Qualified Bidders throughout the entire Auction. 

3. Bidding proceeds with Qualified Bidders in alphabetical order with the Proposed 

Purchaser proceeding after all other Qualified Bidders have had an opportunity to bid. 

4. Additional bids shall not be less than $10 million greater than the Topping Bid or any 

additional bids that meet such requirement.  The Break-Up Fee shall be maintained for 

the benefit of Proposed Purchaser or any of its Affiliates with respect to any Topping 

Bid.  For the avoidance of doubt, during the Auction, for the Proposed Purchaser or any 

of its Affiliates to top the Topping Bid or any other additional bid (other than its own), 

such additional bid shall be not less than $10 million greater than the Topping Bid or any 

other additional bid less the Break-Up Fee.   
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5. Each Qualified Bidder shall have no more than one hour to make a Bid after a Bid has 

been made by another Qualified Bidder (the “Bidding Time”).  If a Qualified Bidder has 

not made a Bid at the conclusion of the Bidding Time, the next Qualified Bidder may 

proceed with a Bid.  A Qualified Bidder who does not make a Bid during its Bidding 

Time shall be excluded from participation in the Auction as soon as the next Qualified 

Bidder makes a Bid. 

6. Bidding shall proceed until there is no Qualified Bidder willing to “top” the last Bid and 

the Bidding Time for all remaining Qualified Bidders, except for the Bid of the then 

highest bidder, shall have expired. 
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EXHIBIT F 

SALE ORDER 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

 
----------------------------------------------------- x 
      : 
In re:      : CHAPTER 11 

      : 
NEXTWAVE PERSONAL   : CASE NO. 98-B 21529(ASH) 
COMMUNICATIONS INC. et al  : 
      : 
   Debtors.  : JOINTLY ADMINISTERED 

     : 
----------------------------------------------------- x 

 
ORDER UNDER 11 U.S.C. §§ 105, 363 AND 1146(c) 

OF THE BANKRUPTCY CODE AND FEDERAL RULES 
OF BANKRUPTCY PROCEDURE 2002, 6004 AND 9019 

(A) APPROVING THE TERMS AND CONDITIONS OF AN AGREEMENT 
FOR THE SALE OF THE DEBTORS’ RIGHTS AND INTERESTS 

IN CERTAIN DESIGNATED LICENSES; (B) AUTHORIZING THE SALE FREE AND 
CLEAR OF ALL LIENS, CLAIMS AND ENCUMBRANCES, SUBJECT 

ONLY TO FCC REGULATORY REVIEW AND APPROVAL AND 
HSR APPROVAL; (C) AUTHORIZING DEBTORS TO SATISFY 

CERTAIN SECURED INDEBTEDNESS RELATED TO SUCH LICENSES; 
AND (D) APPROVING SETTLEMENT AND RELEASES BETWEEN 

THE DEBTORS AND THE FCC WITH RESPECT TO CLAIMS 
RELATED TO SUCH DESIGNATED LICENSES 

 
Upon the motion (the “Motion”) of NextWave Telecom Inc., NextWave Personal 

Communications Inc., NextWave Partners Inc. and NextWave Power Partners Inc.  (collectively, 

the “Debtors”), debtors and debtors in possession in the above-captioned bankruptcy cases, 

pursuant to 11 U.S.C. §§ 105, 363 and 1146(c) and Rules 2002, 6004 and 9019 of the Federal 

Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), for, among other things, (A) an initial 

order approving, among other things (i) proposed bidding procedures (the “Bidding Procedures”) 

for submission of higher and better offers or competing proposals for the sale of the Debtors’ 
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Rights and Interests (as defined below) in certain Designated Licenses (as defined below), (ii) 

certain bid protections, including payment of a break-up fee (the “Breakup Fee”) and expense 

reimbursement in the event a higher and better offer or competing proposal is approved and 

consummated, (iii) the sale as contingent upon approval by this Court of the FCC Term Sheet (as 

defined below) without modification; and (iv) the form of notice and setting hearing and related 

deadlines with respect to sale and settlement; and (B) an order (the “Sale Order”), among other 

things, (i) approving the terms and conditions of the agreement for the sale of the Rights and 

Interests in certain Designated Licenses; (ii) authorizing the sale free and clear of all liens, 

claims, and Encumbrances (as defined in the Purchase Agreement, which is defined below), 

subject only to (x) the FCC’s regulatory powers and process with respect to transfer and 

disposition of the license assignment applications, including any related requests for relief under 

47 C.F.R. §§ 24.714 and 1.2111, and any other applicable FCC rules and regulations (“FCC 

Regulatory Review and Approval”), (y) if FCC Regulatory Review and Approval is granted, 

payment by the Purchaser of the FCC Direct Payment (as defined in the FCC Term Sheet, as 

defined below), and (z) approval pursuant to the Hart-Scott Rodino Act (the “HSR Approval”), 

and exempt under 11 U.S.C. § 1146(c) from any stamp, transfer, sales, recording or similar tax; 

(iii) authorizing the Debtors to satisfy certain secured indebtedness related to such Designated 

Licenses, and (iv) approving settlement and releases between the Debtors and the FCC with 

respect to claims related to such Designated Licenses; and Debtors having entered into that 

certain Purchase Agreement with Cingular Wireless LLC (the “Proposed Purchaser”) dated 

August __, 2003, a copy of which was annexed to the Motion as Exhibit A and is hereby 

incorporated by reference (the “Purchase Agreement”) for the sale of the Rights and Interests in 

certain licenses (the “Designated Licenses”) to the Proposed Purchaser or any other higher or 
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better offer selected in accordance with the Purchase Agreement, the Bidding Procedures and 

subject to approval by this Court (the “Winning Bid”) (such sale to the Proposed Purchaser or the 

party with the Winning Bid, the “Sale”); and Debtors having entered into that certain term sheet 

with the Federal Communications Commission (the “FCC”), the United States Department of 

Justice (the “DOJ”), BFD Communications Partners, L.P., a Cayman Islands limited partnership 

and administrative agent and lender under the Debtors’ debtor-in-possession financing (the “DIP 

Lender”), and the Official Committee of Unsecured Creditors (the “Committee”) regarding the 

section 363 sale of rights and interests in certain licenses as of August __, 2003, a copy of which 

was annexed to the Motion as Exhibit __ and is hereby incorporated by reference (the “FCC 

Term Sheet”); and this Court having entered an order on August 21, 2003 (the “Bidding 

Procedures Order”), approving, among other things, the proposed Bidding Procedures, the 

Breakup Fee and the notice of Sale; and an auction (the “Auction”) having been commenced on 

September __, 2003 in accordance with the Bidding Procedures; and the Debtors having 

determined that Cingular Wireless LLC (the “Purchaser”) submitted the Winning Bid at the 

Auction for the Rights and Interests in the Designated Licenses; and a hearing having been held 

on September __, 2003 (the “Sale Hearing”); and adequate and sufficient notice of the Bidding 

Procedures, the Purchase Agreement, the FCC Term Sheet and all transactions contemplated 

thereunder and in this Sale Order having been given to all parties in interest in these cases and as 

required by the Bidding Procedures Order; and all interested parties having been afforded an 

opportunity to be heard with respect to the Motion and all relief related thereto; and the Court 

having reviewed and considered: (i) the Motion, (ii) the objections thereto, if any, and (iii) the 

arguments of counsel made, and the evidence proffered or adduced, at the Sale Hearing; and 
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after due deliberation thereon; and good and sufficient cause appearing therefor, this Court 

hereby 

FINDS, DETERMINES AND CONCLUDES THAT: 

1. This Court has jurisdiction to hear and determine the Motion pursuant to 28 U.S.C. §§ 

157 and 1334, and this matter is a core proceeding under 28 U.SC. § 157(b)(2)(A). Venue of 

these cases and the Motion in this District is proper under 28 U.S.C. §§ 1408 and 1409.  

2. The statutory predicates for relief requested in the Motion are sections 105, 363 and 

1146(c) of  the United States Bankruptcy Code, 11 U.S.C. §§ 101-1330 (as amended, the 

“Bankruptcy Code”), and Bankruptcy Rules 2002, 6004 and 9019. 

3. Proper, timely, adequate and sufficient notice of the Motion and the Sale Hearing has 

been provided in accordance with (i) section 102(1) of the Bankruptcy Code, and (ii) Bankruptcy 

Rules 2002, 6004 and 9019. 

4. As evidenced by the affidavits of service and publication filed with this Court, and 

based on the representations of counsel at the Sale Hearing: (i) due, proper, adequate and 

sufficient notice of the Motion, the Auction (including the opportunity to submit higher and 

better offers for the Rights and Interests in such licenses in connection therewith), the Sale 

Hearing, the Sale and the transactions contemplated thereby, has been provided in accordance 

with sections 102(1), 105, 363 and 1146(c) of the Bankruptcy Code, Bankruptcy Rules 2002, 

6004 and 9019, and all other provisions of the Bankruptcy Rules and/or the Local Rules of the 

United States Bankruptcy Court for the Southern District of New York (the “Local Rules”) 

governing the transactions that are the subject of the Motion, and in compliance with the Bidding 

Procedures, the Purchase Agreement and the Bidding Procedures Order; (ii) such notice was 

good, sufficient and appropriate under the circumstances; and (iii) no other or further notice of 
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the Motion, the Sale Hearing or the Sale or the transactions contemplated thereby, is or shall be 

required. 

5. A reasonable opportunity to object and to be heard with respect to the Motion and the 

relief requested therein has been afforded to all parties in interest, including the following: (i) the 

Office of the United States Trustee; (ii) the Committee; (iii) counsel to the lenders under the 

Debtors’ debtor-in-possession credit facility; (iv) all entities (as used throughout this Sale Order, 

such term shall have the meaning set forth in section 101(15) of the Bankruptcy Code) known by 

the Debtors to have expressed an interest in acquiring some or all of the Rights and Interests in 

the Designated  Licenses; (v) all of the Debtors’ creditors, equity and other interest holders of 

record; (vi) all entities known by the Debtors to have asserted any lien in or upon any of the 

Debtors’ assets; (vii) the taxing authorities for those jurisdictions in which the Debtors conducted 

business; (viii) all non-debtor parties to the Debtors’ executory contracts and unexpired leases; 

and (ix) all other parties that had filed a notice of appearance and demand for service of papers in 

these bankruptcy cases under Bankruptcy Rule 2002 as of the date of the Motion. 

6. Each of the Debtors possesses all rights and interests under the Communications Act (as 

defined in paragraph 19 below) (the “Rights and Interests”), that are necessary to hold and control 

the Designated Licenses and operate commercial mobile radio service systems. 

7.  Each of the Debtors has full corporate power and authority to execute the Purchase 

Agreement and all other documents contemplated thereby, and the Sale of the Rights and Interests 

in such licenses pursuant to the Purchase Agreement has been duly and validly authorized by all 

necessary corporate action of the Debtors.  Each of the Debtors has all of the corporate power and 

authority necessary to consummate the transactions contemplated by the Purchase Agreement and 

no consents or approvals, other than approval of this Court, this Sale Order, FCC Regulatory 
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Review and Approval and HSR Approval, and those other approvals expressly provided in the 

Purchase Agreement, are required by the Debtors to consummate the transactions contemplated 

therein. 

8. Each of the Debtors has full corporate power and authority to execute the FCC Term 

Sheet and all other documents contemplated thereby, and the Debtors’ satisfaction of certain 

secured indebtedness related to the Designated Licenses and the granting of certain mutual and 

limited releases pursuant to the FCC Term Sheet has been duly and validly authorized by all 

necessary corporate action of the Debtors.  Each of the Debtors has all of the corporate power 

and authority necessary to consummate the transactions, settlements and releases contemplated 

by the FCC Term Sheet, and no consents or approvals, other than approval of this Court, this 

Sale Order, and those expressly provided in the FCC Term Sheet, are required by Debtors to 

consummate the transactions, settlements and releases contemplated therein. 

9. None of the Debtors is, nor after consummation of the transactions contemplated by 

the Purchase Agreement will be, an investment company, unit investment trust or face-amount 

certificate company under the Investment Company Act of 1940, as amended, or subject to 

regulation under such Act, or controlled by an investment company, unit investment trust or 

face-amount certificate company under such Act. 

10. All applicable requirements of section 363(f) of the Bankruptcy Code have been 

satisfied, and accordingly, the Debtors may sell the Rights and Interests in the Designated 

Licenses pursuant to section 363(f), subject to (a) the provisions of the Purchase Agreement, (b) 

FCC Regulatory Review and Approval, (c) payment by the Purchaser of the FCC Direct 

Payment, and (d) HSR Approval, free and clear of all Encumbrances, with such Encumbrances 

(other than those Encumbrances asserted by the DIP Lender or by the lenders under any 
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replacement debtor-in-possession credit facility approved by the Bankruptcy Court (the 

“Replacement DIP Lenders”) and the FCC, which are to be satisfied in full, (a) in the case of the 

FCC, upon FCC Regulatory Review and Approval being granted and payment by the Purchaser 

of the FCC Direct Payment, and (b) in the case of the DIP Lenders or the Replacement DIP 

Lenders, from the Sale proceeds), if any, to be transferred and attached to the net proceeds 

obtained for the Designated Licenses with the same validity, priority and effect such 

Encumbrances had upon the Designated Licenses immediately prior to their sale, subject to 

further order of the Court. 

11. The Debtors have demonstrated both: (a) good, sufficient and sound business purpose 

and justification; and (b) compelling circumstances for the Sale other than in the ordinary course 

of business, pursuant to section 363(b) of the Bankruptcy Code, in that, among other things: (i) 

the immediate consummation of the Sale to the Purchaser is necessary and appropriate to 

maximize the value of the Debtors’ estates; and (ii) the Sale will provide the means for the 

Debtors to maximize distributions to creditors and facilitate the successful confirmation of a plan 

of reorganization.  

12. Approval at this time of the Purchase Agreement and the FCC Term Sheet and the 

consummation of the transactions contemplated thereby is in the best interests of Debtors, their 

creditors, and their estates.  The Sale pursuant to the Purchase Agreement and subject to FCC 

Regulatory Review and Approval is in the best interests of Debtors, their creditors, and their 

estates and does not amount to a sale of substantially all of the assets of any of the Debtors.  

Good and sufficient business justification for consummating the Sale pursuant to section 363(b) 

of the Bankruptcy Code has been established. 
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13. The terms and the conditions of the Purchase Agreement and the FCC Term Sheet are 

fair and reasonable.  The Purchase Agreement represents the highest and best offer for the Sale, 

and the Purchase Price (as defined in the Purchase Agreement) is fair and reasonable and 

provides Debtors reasonably equivalent value for the Designated Licenses.  Debtors determined 

to accept the Purchaser’s offer to purchase the Designated Licenses following a marketing effort 

and the Auction. 

14. The Sale has been pursued by Debtors in contemplation of their expected 

reorganization, and will facilitate Debtors’ attempts to reorganize pursuant to chapter 11 of the 

Bankruptcy Code.   

15. Each of the Purchase Agreement and the FCC Term Sheet and the mutual limited 

releases contained in the FCC Term Sheet was negotiated, proposed and entered into by the 

parties without collusion, in good faith, and from arms’-length bargaining positions.   

16. The Purchaser is a buyer in good faith under section 363(m) of the Bankruptcy Code 

and, upon consummation of the Sale, is entitled to the protections afforded thereby.  Neither 

Debtors nor the Purchaser has engaged in any conduct that would cause or permit the Purchase 

Agreement and the transactions contemplated thereby to be avoided under sections 363(m) or 

363(n) of the Bankruptcy Code. 

17. Upon FCC Regulatory Review and Approval being granted and payment by the 

Purchaser of the FCC Direct Payment, the transfers of the Designated Licenses pursuant to the 

Purchase Agreement (a) will be legal, valid and effective transfers of the Rights and Interests in 

the Designated Licenses to the Purchaser, and (b) will vest the Purchaser with the Rights and 

Interests in the Designated Licenses, free and clear of any and all Encumbrances under section 

363(f) of the Bankruptcy Code.  
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18. Pursuant to the Purchase Agreement, Purchaser shall not be required to close the 

transactions contemplated by the Purchase Agreement, including the payment of the FCC Direct 

Payment, unless the closing conditions of Article VII of the Purchase Agreement, including 

without limitation Section 7.3, have been fully and completely satisfied in Purchaser’s sole 

discretion. 

19. As indicated above, the Debtors and the FCC have reached resolution of the FCC’s 

claims with respect to the Designated Licenses, the terms and conditions of which have been 

detailed in the FCC Term Sheet.  As further set forth in the FCC Term Sheet,  the resolution also 

requires that the FCC and the Debtors grant limited releases to each other from claims to the 

extent (and only to the extent) that such claims relate to the Designated Licenses.  All other 

claims including claims in respect of the remaining, non-Designated Licenses held by the 

Debtors are outside the scope of the limited releases contained in the Agreement and are 

preserved and not released, subject to a pro-rata reduction to reflect the limited releases with 

respect to the proportionate value of the Designated Licenses.  The proposed releases 

contemplate that the FCC will receive the FCC Direct Payment free and clear of all liens, claims 

and encumbrances of the Debtors or any of its creditors, equity or other interest holders and that 

the Debtors are similarly receiving the NextWave Proceeds (as defined in the FCC Term Sheet) 

free and clear of any claims, liens, rights or interests of the FCC, provided however that the FCC 

is not waiving its right to be heard on any matter in the Debtors’ chapter 11 cases, including but 

not limited to the right to raise, appear and be heard on any proposed expenditure by the Debtors 

(including from the NextWave Proceeds) outside of the ordinary course of business, and any 

proceedings related to a proposed plan of reorganization.  The forms of releases to be exchanged 

by the Debtors and the FCC are to be binding through this Sale Order on all of the Debtors’ 
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creditors, equity and other interest holders as set forth in the FCC Term Sheet.  Approval of the 

FCC Term Sheet, without modification, by this Court in this Sale Order is a precondition to the 

Sale.  Further, even following entry of this Sale Order, the closing of the Sale is conditioned 

upon FCC Regulatory Review and Approval and payment by the Purchaser of the FCC Direct 

Payment, and in accordance with Section 3(b) of the FCC Term Sheet, the FCC has preserved its 

rights and powers to take any action pursuant to its regulatory authority over the Debtors as an 

FCC licensee, including without limitation the FCC’s authority under the Communications Act 

of 1934, as amended, and the rules and regulations promulgated thereunder (the 

“Communications Act”) and the FCC rules, regulations, policies and decisions, or with respect to 

any action or claim related to the Debtors’ obligations regarding the provision of notice set forth 

in Section 3(a) of the FCC Term Sheet. 

20. Bankruptcy Rule 9019(a) authorizes a court to approve a compromise or settlement 

when it is in the best interests of the estate.  In re Ashford Motels, Ltd., 226 B.R. 797, 802 

(Bankr. S.D.N.Y. 1998).  Fair and equitable settlements are to be encouraged, and thus should be 

approved unless they “fall below the lowest point in the range of reasonableness.” In re W.T. 

Grant Co., 699 F.2d 599, 608 (2d Cir. 1983), citing Newman v. Stein, 464 F.2d 689 (2d Cir. 

1972); In re Ashford, 226 B.R. at 802. 

21. The resolution articulated in the FCC Term Sheet satisfies these standards, and 

represents a fair and equitable settlement which enables the Debtors and the FCC to resolve a 

portion of the disputes between them without resorting to additional litigation.  The Debtors have 

negotiated the proposed resolution in good faith and believe it falls within the “lowest range of 

reasonableness” of the results they could have obtained in litigation, which would have been 

time-consuming and expensive.   
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22. The Court has apprised itself of all facts necessary to form an informed and objective 

opinion regarding the probable outcomes should the various matters resolved by the FCC Term 

Sheet and the releases contained therein be litigated. In that regard, the Court has made an 

educated estimate of the complexity, expense, and likely duration of such litigation, the possible 

difficulties of collecting on any judgment which might be obtained, the possible effects such 

litigation may have on the ability of the Debtors to reorganize and the viability and value of their 

businesses, and all other factors that are relevant to a determination of whether the FCC Term 

Sheet and the releases contained therein constitutes a full and fair compromise. See Protective 

Committee for Independent Stockholders of TMT Trailer Ferry, Inc. v. Anderson, 390 U.S. 414, 

424-25 (1968). 

23. In assessing the compromise and settlement reflected by the FCC Term Sheet and the 

releases contained therein, the Court has reviewed the issues (in lieu of a trial or a mini-trial on 

the merits). In so doing, the Court has given weight to the informed judgment of the Debtors, the 

FCC, the DIP Lenders, and the Committee (and their respective advisors) that the compromise 

and settlement reflected by the FCC Term Sheet and the releases contained therein is fair and 

equitable, and considered the competency and experience of the counsel and financial advisors 

who support the FCC Term Sheet. 

24. The consummation and implementation of the FCC Term Sheet, the terms and 

conditions of the FCC Term Sheet, and the mutual limited releases contained therein are an 

important and necessary component of, and in furtherance of, the Debtors’ reorganization and 

ultimate plan of reorganization or other distribution to the Debtors’ creditors, and the parties 

would not have been able to reach a settlement without agreement on the granting of the releases. 

The settlement embodied in the FCC Term Sheet and the releases provided therein are a material 
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benefit to the Debtors’, their estates, and their creditors, equity and other interest holders. 

Accordingly, the FCC Term Sheet and the releases contained therein are in the best interest of 

the Debtors’, their estates, and their creditors, equity and other interest holders. 

25. Accordingly, the proposed resolution of the claims between the FCC and the Debtors 

with respect to the Designated Licenses as detailed in the FCC Term Sheet, is fair and equitable 

and is in the best interest of their estates and is hereby approved. 

26. All of the provisions of this Sale Order, the Purchase Agreement and the FCC Term 

Sheet are nonseverable. 

27. The relief requested in the Motion, including approval of the Purchase Agreement 

and the FCC Term Sheet, is in the best interests of the Debtors, their creditors, and their estates. 

NOW THEREFORE, IT IS HEREBY 

ORDERED that the Motion is granted in its entirety; and it is further 

ORDERED that all objections, if any, to the Motion or the relief requested therein that 

have not been withdrawn, waived, or settled, and all reservations of rights included therein, are 

overruled on the merits; and it is further 

Approval of the Purchase Agreement and the Sale 

ORDERED that the Purchase Agreement, and all of the terms, conditions and 

transactions contemplated by the Purchase Agreement with the Purchaser are hereby approved in 

all respects, subject to FCC Regulatory Review and Approval, and the transactions contemplated 

thereby are hereby approved in all respects and authorized under section 363(b) of the 

Bankruptcy Code, subject to FCC Regulatory Review and Approval; and it is further 

ORDERED that, pursuant to section 363(b) of the Bankruptcy Code, each of the Debtors 

is hereby authorized and directed (subject to applicable closing conditions) (i) to perform under, 
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consummate and implement the Purchase Agreement, together with all additional instruments 

and documents that may be reasonably necessary or desirable to consummate the Sale and 

related transactions, (ii) to take all further actions as may be reasonably necessary or desirable to 

implement the Purchase Agreement, and (iii) to take all further actions as may be reasonably 

requested by the Purchaser for the purpose of selling, assigning, transferring, granting, conveying 

and conferring to the Purchaser, or reducing to possession, any or all of the Rights and Interests 

in the Designated Licenses free and clear of any and all Encumbrances; and it is further 

ORDERED that, subject to the terms and conditions of the Purchase Agreement, the 

Purchaser shall execute all instruments and documents and perform all of its obligations under 

the Purchase Agreement, including, without limitation, payment of the Purchase Price; and it is 

further 

ORDERED that, pursuant to sections 105 and 363(f) of the Bankruptcy Code, upon the 

closing under the Purchase Agreement, which may occur only following FCC Regulatory 

Review and Approval being granted, the Rights and Interests in the Designated Licenses shall be 

transferred to the Purchaser free and clear of any and all Encumbrances, with such 

Encumbrances (other than those Encumbrances asserted by the DIP Lenders or the Replacement 

DIP Lenders and the FCC which are to be satisfied in full, (a) in the case of the FCC, upon FCC 

Regulatory Review and Approval being granted and payment by the Purchaser of the FCC Direct 

Payment, and (b) in the case of the DIP Lenders or the Replacement DIP Lenders, from the Sale 

proceeds), if any, to transfer and attach to the net proceeds obtained for the Designated Licenses 

with the same validity, priority and effect each such Encumbrance had upon the Designated 

Licenses immediately prior to the sale of the Rights and Interests, subject to further order of the 

Courts; and it is further 
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ORDERED that the Purchaser shall pay the FCC Direct Payment to the FCC upon 

closing of the Sale pursuant to the Purchase Agreement, with such payment to be free and clear 

of any liens, claims, encumbrances, rights or interests of the Debtors and other parties in interest; 

and it is further 

ORDERED that in accordance with the Purchase Agreement, $20 million (the 

“Indemnity Proceeds”) will be used to fund the Indemnity Escrow Amount (as defined in the 

Purchase Agreement); and it is further 

ORDERED that the Debtors are authorized to pay all amounts due under the debtor-in 

possession credit facility (other than the conversion premium thereof) or under any replacement 

debtor-in-possession credit facility approved by the Bankruptcy Court (the “DIP Loan 

Repayment”) out of the proceeds of the Sale; and it is further 

Approval of the FCC Term Sheet and the Settlement and Limited Releases Therein 

ORDERED that the FCC Term Sheet and all of the terms, conditions and transactions 

contemplated by the FCC Term Sheet, including without limitation the resolution of the FCC’s 

claims with respect to the Designated Licenses and the grant of mutual, limited releases for 

claims to the extent (and only to the extent) that such claims relate to the Designated Licenses is 

hereby approved; and it is further 

ORDERED that, pursuant to Bankruptcy Rule 9019, each of the Debtors is hereby 

authorized and directed (subject to applicable conditions precedent as detailed in the FCC Term 

Sheet) to perform under, consummate and implement the FCC Term Sheet, together with all 

additional instruments and documents that may be reasonably necessary or desirable to 

consummate the transactions contemplated by the FCC Term Sheet, and to take all further 
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actions as may be reasonably requested by the FCC or the DOJ for the purpose of consummating 

the transactions contemplated by the FCC Term Sheet; and it is further 

ORDERED that upon entry of this Sale Order, the FCC shall undertake to review, in 

accordance with its normal process, any Request (as defined in the FCC Term Sheet) filed by the 

Debtor and/or the Winning Bidder (including but not limited to Requests related to the payment 

requirements of 47 C.F.R. §§ 1.2111 & 24.714) arising in connection with the sale and transfer 

of the Rights and Interests in the Designated Licenses, but neither this Sale Order nor the FCC 

Term Sheet is a guarantee that FCC Regulatory Review and Approval will result in the FCC 

approving any such Request; and it is further 

ORDERED that subject to the provisions of second-following decretal paragraph below 

and the satisfaction of the terms and conditions of the FCC Term Sheet, upon the occurrence of 

the conditions set forth in Section 3(a) of the FCC Term Sheet, the Debtors, for themselves and 

on behalf of any party or person (including, without limitation, any past or present, direct or 

indirect, member, shareholder, owner, and affiliate thereof, and each officer, director, manager, 

partner, principal, agent, servant, employee, representative, advisor, attorney or creditor) 

claiming through them or by reason of any damage to the Debtors and/or damage resulting from 

affiliation or in connection with the Debtors (the “NextWave Claimants”) and all creditors, 

equity and other interest holders (the “Other Claimants”), are hereby deemed to forever release, 

waive and discharge the FCC and/or the United States and each and every past and present, 

direct or indirect principal, agent, servant, staff, employee, representative, advisor and attorney 

of the FCC and/or the United States from any and all claims (including derivative claims), 

obligations, suits, judgments, liens, damages, demands, debts, rights, interests, causes of actions, 

liabilities, costs and expenses, of any kind, character or nature whatsoever, whether liquidated or 
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unliquidated, fixed or contingent, matured or unmatured, known or unknown, foreseen or 

unforeseen, now existing or which the NextWave Claimants or the Other Claimants believe to 

now exist, or hereafter arising in law, equity or otherwise (i) that are based in whole or in part on 

any act, omission, transaction, or other occurrence or circumstance existing or occurring prior to 

the closing of the Sale solely to the extent, and in the proportionate value related to the 

Designated Licenses; or (ii) which the NextWave Claimants or the Other Claimants could assert 

against the FCC with respect to the FCC Direct Payment on any basis; and it is further 

ORDERED that subject to the provisions of the next following decretal paragraph below, 

and the satisfaction of the terms and conditions of the FCC Term Sheet, upon the occurrence of 

the conditions set forth in Section 3(b) of the FCC Term Sheet, the FCC and the United States 

and each and every past and present, direct or indirect principal, agent, servant, staff, employee, 

representative, advisor and attorney of the FCC and the United States are hereby deemed to 

release, acquit, and forever discharge the Debtors and each and every past and present, direct or 

indirect, member, shareholder, owner, and affiliate thereof, and each past and present, direct or 

indirect, officer, director, manager, partner, principal, agent, servant, employee, representative, 

advisor, creditor and attorney of the Debtors, from any and all claims, causes of action, suits, 

debts, liens, obligations, liabilities, demands, losses, costs and expenses of any kind, character or 

nature whatsoever, fixed or contingent, liquidated or unliquidated, matured or unmatured, known 

or unknown, foreseen or unforeseen, in law or equity or otherwise which the FCC and/or the 

United States may have or claim to have now or which may hereafter arise out of, (i) based in 

whole or in part on any act, commission, omission, transaction or other circumstances, existing 

or occurring prior to the closing of the Sale, solely to the extent related to the Designated 

Licenses, or (ii) which the FCC or the United States could assert against the NextWave Proceeds 
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or the Indemnity Proceeds on any basis, except with respect to federal taxes or enforcement of 

the criminal, environmental or antitrust laws of the United States, or any action by the FCC 

pursuant to its regulatory authority over the Debtors as FCC licensees, including without 

limitation its authority under the Communications Act and the FCC rules, regulations, policies 

and decisions, or with respect to any action or claim related to the Debtors’ representations and 

warranties regarding provision of notice set forth hereinabove; and it is further 

ORDERED that the mutual releases described herein to be granted by and to the Debtors 

or any of the Debtors’ creditors, equity and other interest holders and the FCC and the United 

States in accordance with the FCC Term Sheet are limited to matters related to the Designated 

Licenses, the FCC Direct Payment, the Indemnity Proceeds and the NextWave Proceeds as 

herein provided. Neither the FCC, the United States nor the Debtors or any of the Debtors’ 

creditors or equity and other interest holders is releasing any claim with respect to or on account 

of any matter related to any license or any actions or omissions with respect thereto, except to the 

extent any such claim is related to or on account of the Designated Licenses, provided that for 

claims not solely related to the Designated Licenses then such releases apply only in the 

proportion that relates to or is on account of the value of the Designated Licenses or the FCC 

Direct Payment (excluding the enforcement of federal laws and regulations set forth above); and 

it is further 

ORDERED that entry of this Sale Order shall cause the FCC Term Sheet to be binding on 

all entities, subject to the conditions set forth in Section 8(b) of the FCC Term Sheet; and it is 

further 
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ORDERED that the FCC and the Debtors shall continue to negotiate in good faith the 

resolution of the nature, amount, and treatment of the remainder of the FCC’s claims against the 

Debtors’ estates and the Debtors’ claims, if any, against the FCC; and it is further 

Approval of Other Matters 

ORDERED that Claims for payment of Microwave Relocation Liabilities shall be treated 

as administrative expenses in the Debtors’ bankruptcy cases, entitled to priority of payment with 

other administrative expenses pursuant to section 503(b) of the Bankruptcy Code and shall be 

paid, to the extent and in the amount of the liability of the Debtors as determined by agreement 

of the Debtors or by Final Order of the Bankruptcy Court, pursuant to (x) the plan of 

reorganization of the Debtors as confirmed by Final Order of this Court or (y) at the Debtors’ 

election, pursuant to Final Order of this Court; and it is further  

ORDERED that from and after the closing of the Sale, the Debtors shall maintain an 

adequate reserve for payment of administrative expenses, including but not limited to Microwave 

Relocation Liabilities; and it is further 

ORDERED that the Debtors, and each of them, and all parties in interest in the Debtors’ 

bankruptcy cases shall have the right to object to any and all administrative expense claims, 

including but not limited to claims for payment of Microwave Relocation Liabilities; and it is 

further 

ORDERED that, notwithstanding any provision of this Sale Order, upon (i) FCC 

Regulatory Review and Approval being granted, and (ii) the making of all payments (including 

the FCC Direct Payment) contemplated in the Purchase Agreement, (a) all Encumbrances or 

other interests in or against the Designated Licenses prior to the closing of the Sale shall be 

unconditionally released, discharged and terminated, (b) all of the Rights and Interests in the 
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Designated Licenses, free and clear of all Encumbrances, shall be conveyed to and vested in 

Purchaser, and (c) this paragraph is and shall be binding upon and govern the acts of all entities; 

and it is further 

ORDERED that notwithstanding any other provision of this Sale Order, Purchaser shall 

not be required to close the transactions contemplated by the Purchase Agreement, including the 

making of the FCC Direct Payment (and, therefore, shall not be in breach of the Purchase 

Agreement), unless the closing conditions of Article VII of the Purchase Agreement, including 

without limitation Section 7.3, have been fully and completely satisfied in Purchaser’s sole 

discretion; and it is further 

ORDERED that pursuant to sections 105(a) and 363 of the Bankruptcy Code, all entities 

are hereby enjoined from taking any action against the Purchaser or the Purchaser’s affiliates (as 

they existed immediately prior to the closing of the Sale and which shall include each of the 

Purchaser’s members and their respective affiliates) to recover any claim which such entity has 

solely against the Debtors or the Debtors’ affiliates (as they exist immediately following the 

closing of the Sale); and it is further 

ORDERED that in the event that any entity (except for the FCC) that has filed financing 

statements or other instruments, documents or agreements evidencing Encumbrances on or 

interests in the Designated Licenses does not deliver to the Debtors prior to and in connection 

with the closing of the Sale, termination statements, instruments of satisfaction, releases of all 

Encumbrances or other interests that the entity has with respect to the Designated Licenses, in 

proper form for filing and executed by the appropriate entity, the Debtors or the Purchaser, upon 

completion of the Sale, are hereby authorized to execute and file such statements, instruments, 

releases and other documents on behalf of such entities with respect to the Designated Licenses, 
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consistent with the terms of this Sale Order, and shall have no liability for any act pursuant 

thereto; with respect to the FCC, but only after FCC Regulatory Review and Approval has been 

granted and payment by the Purchaser of the FCC Direct Payment, the FCC shall execute and 

file the UCC-3’s and other necessary instruments or documents necessary to release any liens or 

security interests the FCC has in the Designated Licenses; and it is further 

ORDERED that this Court retains jurisdiction (i) to enforce and implement the terms and 

provisions of the Purchase Agreement, all amendments thereto, any waivers and consents 

thereunder, and of each of the agreements executed in connection therewith, (ii) to compel 

delivery of the Rights and Interests in the Designated Licenses in accordance with the terms of 

the Purchase Agreement, the FCC Term Sheet and this Sale Order, (iii) to enforce and implement 

to the terms, conditions and provisions of the FCC Term Sheet, including without limitation the 

implementation and enforcement of the mutual limited releases provided for thereunder and 

approved by this Sale Order, (iv) to hear and determine claims and objections thereto for 

payment of Microwave Relocation Liabilities, (v) to compel delivery of the Purchase Price and 

the FCC Direct Payment in accordance with the Purchase Agreement and the FCC Term Sheet, 

(vi) to resolve any disputes, controversies or claims arising out of or relating to the Purchase 

Agreement and the FCC Term Sheet, and (vii) to interpret, implement and enforce the provisions 

of this Sale Order; and it is further 

ORDERED that (a) the terms and provisions of the Purchase Agreement, subject to FCC 

Regulatory Review and Approval, (b) the FCC Term Sheet, and (c) the terms and provisions of 

this Sale Order, shall be binding in all respects upon the Debtors, their equity and other interest 

holders, their creditors and estates, the Purchaser, and each of their respective affiliates, 

successors and assigns, and any affected third parties, and all entities asserting a claim against or 
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interest in the Debtors’ or their Affiliates’ respective estates or any of the Rights and Interests in 

the Designated Licenses to be sold pursuant to the Purchase Agreement.  The Purchase 

Agreement and the FCC Term Sheet and the transactions contemplated thereby shall be 

specifically performable or enforceable against, binding upon, and not subject to rejection by, 

any subsequently confirmed plan of reorganization or chapter 7 or chapter 11 trustee of the 

Debtors; and it is further 

ORDERED that the Purchase Agreement, the FCC Term Sheet and any related 

agreements, documents or other instruments may be modified, amended or supplemented by the 

parties thereto in accordance with the terms thereof without further order of the Court, provided 

that any such modification, amendment or supplement is not material; and it is further 

ORDERED that the transfer of the Designated Licenses to the Purchaser is not subject to 

taxation under any state or local law imposing a stamp, transfer or similar tax in accordance with 

sections 1146(c) and 105 of the Bankruptcy Code.  Each and every federal, state and local 

government agency or department is hereby directed to receive any and all documents and 

instruments necessary and appropriate to consummate the sale and assignment of the Rights and 

Interests in the Designated Licenses to the Purchaser, all without imposition and payment of any 

stamp tax, transfer tax or similar tax, pursuant to section 1146(c) of the Bankruptcy Code; and it 

is further 

ORDERED that nothing herein shall prescribe or constrain the FCC’s exercise of its 

regulatory authority; and it is further 

ORDERED that, this Sale Order shall (i) be effective, binding and enforceable 

immediately upon entry, and (ii) not be stayed pursuant to Bankruptcy Rule 6004(g).  
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Dated: _______________, 2003 
 

___________________________________ 
UNITED STATES BANKRUPTCY JUDGE 
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WHEREFORE, the Debtors respectfully request that this Court enter an order granting 

the relief requested herein and such other or further relief as just and necessary. 

Dated: Dallas, Texas 
 August 5, 2003 

Respectfully submitted, 
 
SCHRIER-RAPE, P.C. 
 
 
By: /s/ Deborah L. Schrier-Rape 
 Deborah L. Schrier-Rape 
 Texas State Bar No.  00785635 
 5929 Westgrove Drive 
 Dallas, Texas  75248 
 Telephone:  (972)  818-6761 
 Facsimile:  (972)  248-3229 
 
CO-COUNSEL FOR THE DEBTORS 

 




